
Gas Leasing Issues for 
New York Realtors  

Rachel Treichler 
May 10, 2012 

Hornell, New York 



Law Office of Rachel Treichler 2 

Gas Leasing Issues  
for New York Realtors  

 Who Owns the Oil & Gas Rights? 
 Broadly-worded lease provisions lead to ambiguities regarding 

lease terminations 

 Public records in New York are inadequate for verifying minerals 
rights ownership 

 Will Signing a Lease Violate the Landowner’s Mortgage? 
 Compliance with standard mortgage terms 

 Approval needed to transfer rights to the property 

 Commercial activities prohibited on the property 

 Toxic substances prohibited on the property 

 Will the Lease Meet Mortgage Market Requirements? 
 Secondary market requirements: FHA, Fannie Mae, Freddie Mac 

 Minimum setbacks greater than NY requirements 
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Western PA communities changed by natural gas drilling offer local lessons, by Laura Legere, Scranton Times-
Tribune, June 23, 2010, http://thetimes-tribune.com/news/western-pa-communities-changed-by-natural-gas-
drilling-offer-local-lessons-1.860440#ixzz1mRtx9C00 



http://www.bradfordcountypa.org/Images/Gas-Map-Pdfs/Maps/WaterResources.pdf 

From Deborah Rogers’ Presentation on  
the Economics of Shale Gas Production, 
March 29, 2012, Bath, NY 
http://energypolicyforum.com/?p=336 
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http://www.bradfordcountypa.org/Images/Gas-Map-Pdfs/Maps/SiteStatusMap.pdf 
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http://www.bradfordcountypa.org/Images/Gas-Map-Pdfs/Maps/Gas-Production-Map.pdf 
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“Impact Assessment of Natural Gas Production in the New York City Water Supply Watershed,” Final 
Impact Assessment Report, NYC Department of Environmental Protection, Dec. 22, 2009,  

Appendix B. Rates and Densities of Gas Well Development, 
http://www.nyc.gov/html/dep/pdf/natural_gas_drilling/12_23_2009_final_assessment_report.pdf 



13 

Texas pipelines now available in map 
view, Stephanie Glenn on Sept.23,2009, 
http://info.drillinginfo.com/texas-
pipelines-now-available-in-map-view/ 



Title Issues: 
Who Owns the  

Oil & Gas Rights? 
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Title Issues  

 Who owns the oil and gas rights belonging to 
a particular parcel of property? 

 Public records in New York are inadequate for 
verifying minerals rights ownership 

 Broadly-worded lease provisions lead to 
ambiguities regarding lease terminations 
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showing leases filed between 2005-2010 
http://www.citizenscampaign.org/special_features/fracking/lease-mapping-report.asp 
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Chesapeake’s “Land Grab” 

 “[W]e embarked on an aggressive lease acquisition 
program, which we have referred to as the “gas shale 
land grab” of 2006 through 2008 and the 
“unconventional oil land grab” of 2009 and 2011 

 “We believed that the winner of these land grabs 
would enjoy competitive advantages for decades to 
come as other companies would be locked out of the 
best new unconventional resource plays in the U.S.  

 “At December 31, 2011, we held approximately 15.3 
million net acres of onshore leasehold in the U.S.” 

http://www.chk.com/about/businessstrategy/pages/land-and-drilling-locations.aspx 
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Chesapeake Lease Sales 
 For Chesapeake, the primary profit from gas drilling 

comes not from selling the gas, but from buying 
and flipping its leases. The company is now the 
largest leaseholder in the United States, owning the 
drilling rights to some 15 million acres – an area 
more than twice the size of Maryland.  

 As McClendon put it in a conference call with Wall 
Street analysts a few years ago, “I can assure you 
that buying leases for x and selling them for 5x or 
10x is a lot more profitable than trying to produce 
gas at $5 or $6 per million cubic feet.” 
 

 
“The Big Fracking Bubble: The Scam Behind Aubrey McClendon’s Gas Boom,” Jeff 
Goodell, Rolling Stone, Mar. 1, 2012, http://www.rollingstone.com/politics/news/the-
big-fracking-bubble-the-scam-behind-the-gas-boom-20120301#ixzz1uHZ450ki 
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Chesapeake Loans Secured by 
Mineral Rights Mortgages 

 Chesapeake mortgaged the mineral rights to about 1,000 
properties in Bradford County, PA in order to access a $5 
billion line of credit 

 Landowners who had leased the mineral rights learned of 
these mortgages when they attempted to use their land as 
collateral for financing of their own. Then the title search 
revealed Chesapeake’s mineral rights mortgage 

 Because the mineral rights are distinct, the company’s use 
of the lease to secure its financing should not adversely 
affect a landowner’s attempt to secure financing, but some 
banks have rejected loan applications from landowners 
because of the company’s mineral rights mortgage 

 
“New surprise in gas boom: Notify owners of mortgage,” Scranton Times-Tribune,  
Aug. 3, 2011, http://thetimes-tribune.com/opinion/new-surprise-in-gas-boom-notify-
owners-of-mortgage-1.1183443 
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Oil and Gas Lease Overview 

 Standard Leasing Clause 

 Standard Property Description 

 Standard Pooling Clause 

 Standard Lease Term Clause 

 Construction of Lease Clause 

 

“Oil and gas leases place lenders at risk,” Chris Kimmerle, Reuters, Oct. 28, 2011, 
http://www.reuters.com/article/2011/ 10/28/ gas-leases-kimmerle-idUSN1E79Q0DX20111028 
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Standard Leasing Clause 
 LEASING CLAUSE. Lessor hereby leases exclusively to Lessee all the oil and gas 

including, but not limited to coal seam gas, coalbed methane gas, coalbed gas, 
methane gas, gob gas, occluded methane/natural gas and all associated 
natural gas and other hydrocarbons and non-hydrocarbons contained in, 
associated with, emitting from, or produced/originating within any formation, 
gob area, mined-out area, coal seam, and all communicating zones, and their 
liquid or gaseous constituents, whether hydrocarbon or non-hydrocarbon, 
underlying the land herein leased, together with such exclusive rights as may be 
necessary or convenient for Lessee, at its election, to explore for, develop, 
produce, measure, and market production from the Leasehold, and from 
adjoining lands, using methods and techniques which are not restricted to 
current technology, including the right to conduct geophysical and other 
exploratory tests; to drill, maintain, operate, cease to operate, plug, abandon, 
and remove wells; to use or install roads, electric power and telephone facilities, 
and to construct pipelines with appurtenant facilities, including data acquisition, 
compression and collection facilities for use in the production and transportation 
of products from the Leasehold or from neighboring lands across the 
Leasehold, to use oil, gas, and non-domestic water sources, free of cost, to store 
gas of any kind underground, regardless of the source thereof, including the 
injecting of gas therein and removing the same therefrom; to protect stored gas; 
to operate, maintain, repair, and remove material and equipment 

Analysis of the Standard Chesapeake Lease, Rachel Treichler, Jan. 2012, 
http://friendsofbarrington.com/fracking/Docs/RTChesLeaseComments_Final012112.pdf 
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Standard Property Description 
 DESCRIPTION. The Leasehold is located in the Town of Barrington, in 

the County of Yates the State of New York, and described as follows: 
 Tax Map No. _______________________ 

 and is bounded formerly or currently as follows: 

 On the North bv lands of: _______________________ 

 On the East by lands of: _______________________ 

 On the South by lands of: _______________________ 

 On the West by lands of: _______________________ 

 including lands acquired from _____ bv virtue of deed dated ____ and 
recorded in Liber __ at Page __, and described for the purposes of this 
agreement as containing a total of __ Leasehold acres, whether actually 
more or less, and including contiguous lands owned by Lessor. This 
Lease also covers and includes, in addition to that above described, all 
land, if any, contiguous or adjacent to or adjoining the land above 
described and (a) owned or claimed by Lessor, by limitation, 
prescription, possession, reversion or unrecorded instrument or (b) as to 
which Lessor has a preference right of acquisition.  
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Standard Pooling Clause 
 UNITIZATION AND POOLING. Lessor grants Lessee the right to pool, 

unitize, or combine all or parts of the Leasehold with other lands, 
whether contiguous or not contiguous, leased or unleased, whether 
owned by Lessee or by others, at a time before or after drilling to create 
drilling or production units either by contract right or pursuant to 
governmental authorization. Pooling or unitizing in one or more 
instances shall not exhaust Lessee’s pooling and unitizing rights 
hereunder, and Lessee is granted the right to change the size, shape, 
and conditions of operation or payment of any unit created. Lessor 
agrees to accept and receive out of the production or the revenue 
realized from the production of such unit, such proportional share of 
the Royalty from each unit well as the number of Leasehold acres 
included in the unit bears to the total number of acres in the unit. 
Otherwise, as to any part of the unit, drilling, operations in preparation 
for drilling, production, or shut-in production from the unit, or payment 
of Royalty, Shut-in Royalty, Delay in Marketing payment or Delay Rental 
attributable to any part of the unit (including non-Leasehold land) shall 
have the same effect upon the terms of this Lease as if a well were 
located on, or the subject activity attributable to, the Leasehold.  
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Standard Lease Term Clause 
 LEASE TERM. This Lease shall remain in force for a primary term of Five 

(5) years from ____ to ____ and shall continue beyond the primary term 
as to the entirety of the Leasehold if any of the following is satisfied: 
 (i) operations are conducted on the Leasehold or lands pooled/unitized 

therewith in search of oil, gas, or their constituents, or 

 (ii) a well deemed by the Lessee to be capable of production is located on the 
Leasehold or lands pooled/unitized therewith, or 

 (iii) oil or gas, or their constituents, are produced from the Leasehold or lands 
pooled/unitized therewith, or  

  (iv) the Leasehold or lands pooled/unitized therewith is used for the 
underground storage of gas, or for the protection of stored gas, or 

 (v) prescribed payments are made; 

 If there is any dispute concerning the extension of this Lease beyond the 
primary term by reason of any of the alternative mechanisms specified 
herein, the payment to the Lessor of the prescribed payments provided 
below shall be conclusive evidence that the Lease has been extended 
beyond the primary term. 

Analysis of the Standard Chesapeake Lease, Rachel Treichler, Jan. 2012, 
http://friendsofbarrington.com/fracking/Docs/RTChesLeaseComments_Final012112.pdf 
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Construction of Lease Clause 
 CONSTRUCTION OF LEASE: . . . This Lease shall be construed against 

termination, forfeiture, cancellation or expiration and in favor of giving 
effect to the continuation of this Lease where the circumstances exist to 
maintain this Lease in effect under any of the alternative mechanisms 
set forth above. In connection therewith: 

 [T]he Lessee shall be deemed to be conducting operations in search of 
oil or gas, or their constituents, if the Lessee is engaged in geophysical 
and other exploratory work including, but not limited to, activities to 
drill an initial well, to drill a new well, or to rework, stimulate, deepen, 
sidetrack, frac, plug back in the same or different formation or repair a 
well or equipment on the Leasehold or any lands pooled/unitized 
therewith (such activities shall include, but not be limited to, performing 
any preliminary or preparatory work necessary for drilling, conducting 
internal technical analysis to initiate and/or further develop a well, 
obtaining permits and approvals associated therewith and activities was 
beyond the control of Lessee, including interruptions caused by the acts 
of third parties over whom Lessee has no control or regulatory delays 
associated with any approval process required for conducting such 
activities) 
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Held by Production 
 A lease extends as long as there is “production” on 

the leasehold or on land pooled with the leasehold 

 What constitutes “production” is defined in the lease 

 Many leases define “production” very broadly  

 Unless there is a clause restricting pooling, all 
leaseholds participating in a drilling unit will be held 
by production  

 In the Town of Barrington in Yates County 800 acres 
are being held by production on a 40 acre drilling 
unit 
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NY Recording Requirements 
 The NY Real Property Law requires that mineral leases be recorded 

  291. Recording of conveyances. A conveyance of real property, within the 
state, on being duly acknowledged by the person executing the same, or proved 
as required by this chapter, and such acknowledgment or proof duly certified 
when required by this chapter, may be recorded in the office of the clerk of the 
county where such real property is situated, and such county clerk shall, upon 
the request of any party, on tender of the lawful fees therefor, record the same 
in his said office. Every such conveyance not so recorded is void as against any 
person who subsequently purchases or acquires by exchange or contracts to 
purchase or acquire by exchange, the same real property or any portion thereof, 
or acquires by assignment the rent to accrue therefrom as provided in section 
[294]-a of the real property law, in good faith and for a valuable consideration, 
from the same vendor or assignor, his distributees or devisees, and whose 
conveyance, contract or assignment is first duly recorded, and is void as against 
the lien upon the same real property or any portion thereof arising from 
payments made upon the execution of or pursuant to the terms of a contract 
with the same vendor, his distributees or devisees, if such contract is made in 
good faith and is first duly recorded. . . . 

  290. Definitions; . . . 3. The term “conveyance” includes every written 
instrument, by which any estate or interest in real property is created, 
transferred, mortgaged or assigned, or by which the title to any real property 
may be affected, including . . . an instrument postponing or subordinating a 
mortgage lien; except . . . , a lease for a term not exceeding three years, an 
executory contract for the sale or purchase of lands, . . . 
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NY Recording Requirements 
  291-c. Recording memoranda of leases. In lieu of the recording of a 

lease for a term exceeding three years, pursuant to section two hundred 
ninety-one of this chapter, there may be recorded with like effect a 
memorandum of such lease, executed by all persons who are parties to 
the lease, and acknowledged or proved, and certified, in the manner to 
entitle a conveyance to be recorded. A memorandum of lease thus 
entitled to be recorded shall contain at least the following information 
with respect to the lease: the name of the lessor and the name of the 
lessee and the addresses, if any, set forth in the lease as addresses of 
such parties; a reference to the lease, with its date of execution; a 
description of the leased premises in the form contained in the lease; 
the term of the lease, with the date of commencement and the date of 
termination of such term, and if there is a right of extension or renewal, 
the maximum period for which or date to which the lease may be 
extended or the number of times or date to which it may be renewed, 
and the date or dates on which such rights of extension or renewal are 
exercisable. Whenever a memorandum of lease is presented for 
recording, the lease shall also be submitted to the recording officer for 
the purpose of examination to determine whether or not such 
memorandum of lease is subject to the tax on mortgages provided by 
article eleven of the tax law. 
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Gas Lease Bills in NYS Assembly 
 A08485 – Requires lease filing within 30 days. Amends section 291 of the real 

property law, requiring that any conveyance of real property within New York 
State which is an oil, gas, or mineral land lease shall be recorded within thirty 
days from execution of the lease 

 A08480 – Requires lease filing in entirety. Excludes oil, gas, and mineral leases 
from leases that may be recorded by memorandum of lease 

 A08483 – Requires explanation of risks. Adds subdivision 5-a to section 5-333 
of the general obligations law, requiring that a plain language phrase 
explaining the possible risks to property value and to the ability to obtain a 
mortgage on a home with an oil or gas lease appear in all oil and gas leases  

 A08481 – Requires signatures of both parties. Adds a new provision to real 
property law in relation to the recording of a modification, extension or renewal 
of an oil, gas, or mineral lease, requiring that such modification, extension or 
renewal be duly acknowledged by both parties to a lease 

 A08482 – Requires notice when leases assigned. Amends general obligations 
law, requiring that the lessee or assignee must provide written notice to the 
landowner of any such assignment, and provide the names and addresses of 
such assignees to the current landowner 

Bills introduced in the NYS Assembly by Assembly Member Barbara Lifton on June 15, 2011, 
http://gdacc.org/2011/06/16/six-new-bills-introduced-by-assemblywoman-lifton-6152011/ 
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Cortland Clerk Fights Abusive  
Gas Lease Recording Practices 

 Cortland County Clerk Elizabeth Larkin  has been turning away gas company 
documents she doesn’t believe have been drafted correctly. She is involved in a 
complicated dance with the energy companies that have leased two-thirds of 
Cortland County  

 Larkin sees companies try to record improper documents all the time, including 
adding five year extensions to leases that explicitly rule them out. “That would 
never hold up in court because the original lease was very clear ... to clarify this, 
the landowners will probably have to take them to court,” she says 

 Larkin makes a special effort to turn away papers that appear to be improper, 
so that she won’t validate them in any way that could give them authority in 
court. But her staff is not able to read every document and she knows some 
false claims get through 

 As leases expire, drillers bring in documents they know she will turn away, 
Larkin says. Drillers then file affidavits asserting that she refused their documents 
improperly. She in turn files another affidavit explaining why 

 She’s met with lawyers from Chesapeake Energy, but says she and the driller 
haven’t come to an agreement on the legality of a number of practices 

 “Cortland clerk fights abusive gas leasing practices,” Emma Jacobs, Oct. 17, 2011 
http://innovationtrail.org/post/cortland-clerk-fights-abusive-gas-leasing-practices 
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Recording Evidence of Termination 

 Section 15-304 of the New York General 
Obligation Law provides that when an oil and 
gas lease “becomes forfeited, terminates or 
expires by its own terms,” a lessee shall provide 
a document in recordable form to the 
landowner canceling the lease as of record 

 If a lessee fails to do this, Section 15-304 
provides that the landowner may compel them 
to so, and provides a procedure for doing so 
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Force Majeure Claims 
 In 2010 and 2011, Chesapeake sent letters to many landowners in 

New York claiming that a force majeure event has occurred that 
extends the term of their gas lease.  

 The letters incorrectly claim that there is a currently a ban on the 
issuance of Marcellus Shale drilling permits in New York  

 In fact there is no ban. Any company that wishes to obtain a 
horizontal drilling permit in a black shale formation in New York 
may perform a site-specific Environmental Impact Assessment under 
the NYS Environmental Quality Review Act  

 The availability of this option was noted in a March 2011 decision 
of the federal district court in the Northern District of New York  

Wiser v Enervest Operating, L.L.C., Civil Action File No. 3:10-cv-794, p. 4 (NDNY, March 22, 2011). 



Law Office of Rachel Treichler 36 

Force Majeure Claims  
 Furthermore, the Chesapeake leases do not identify the 

Marcellus Shale or any other black shale formation as a 
target, nor is the lease limited to black shale formations 

 There are many formations subject to the lease into which 
Chesapeake could obtain a permit to drill pursuant to the 
DEC’s 1992 Generic Environmental Impact Statement 
without the necessity of obtaining an individual EIS review 

 Several lawsuits have been filed on behalf of landowners 
challenging force majeure claims and seeking to terminate 
their leases.  In two recent cases, a Federal court in the 
Northern District of NY granted Chesapeake’s motion to 
compel arbitration 

 Alexander v. Chesapeake Appalachia, LLC, 3:11–CV–308, Dkt. No. 24 
(NDNY 03/20/2012), Aukema v. Chesapeake Appalachia, LLC 3:11-cv-
00489 -DNH-ATB Document 41 (NDNY 03/21/12) 
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Fortuna Settlement with AG 
 In November 2009, Fortuna Energy  settled an 

investigation by the New York Attorney General of 
Fortuna’s actions in sending hundreds letters to 
landowners whose natural gas leases with the company 
were about to expire 

 These letters falsely claimed that the leases contained 
provisions that allowed Fortuna to put the lease on hold 
until the company could obtain the required horizontal 
drilling permits from the NYS DEC 

 Fortuna’s letters told landowners that if they did not agree 
to a three-year extension of their lease, Fortuna would file 
a notice with the county clerk declaring that the term of the 
lease was halted and obtain a lien against the property 

http://www.ag.ny.gov/media_center/2009/nov/nov24b_09.html 
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Fortuna Settlement with AG 
 These liens, which Fortuna filed in some instances, 

prevented landowners from freely negotiating drilling 
rights with other companies 

 In its settlement with the Attorney General, Fortuna agreed 
to rescind the letters it sent to landowners 

 In addition, Fortuna agreed to remove any liens placed on 
the land of New York property owner whose leases had 
expired and whose leases did not clearly disclose that they 
could be extended 

 Landowners who agreed to a lease extension as a result of 
Fortuna’s letter were given the opportunity to cancel that 
extension 

http://www.ag.ny.gov/media_center/2009/nov/nov24b_09.html 
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Title Insurance Issues  
 Do standard title policies in New York cover mineral rights? 

 To what extent? 

 In 2009, 38 homeowners in Denton County, Texas filed a 
lawsuit against their title insurance companies, claiming 
damages for mineral rights that they didn’t have 

 When the homeowners purchased their property, the title 
insurance policy made no mention of whether they owned the 
rights to the Barnett Shale natural gas underground. The 
homeowners saw others in the area getting up to $25,000 per 
acre in bonus money from gas companies, and they wanted in 
on it, only to find that they didn’t own the mineral rights 

 

“Title insurance issue at forefront in minerals lawsuit,” Katherine Brock, Dallas Business Journal,  
July 19, 2009, http://www.bizjournals.com/dallas/stories/2009/07/20/story3.html?page=all 
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Title Insurance Exceptions in TX 
 “In East Texas, where minerals have been valuable for 100 years, most 

all of the title policies in those areas exclude oil and gas from their 
coverage,” said Roger Soape, a land services provider in Houston 

 “It would be cost-prohibitive for the title companies to go back and 
figure out all the mineral ownership in connection with every title policy 
they wrote. We’ve learned recently with the growth of the Barnett Shale 
into areas where minerals have historically not been bought, sold, 
traded and segregated from the surface, the title companies in those 
areas have not had to face this issue. They may inadvertently have 
failed to take a blanket exception for mineral rights in those areas” 

  Soape said it could cost $500 a day for a landman to research mineral 
ownership history for a tract of land, and could run up to $5,000 to 
$10,000. “It’s a real problem for both sides,” Soape said. “If the title 
company has to do all that research, the cost of title insurance must go 
up substantially. It would have a real chilling effect on real estate 
companies if title companies are required to do this” 

 Title insurance issue at forefront in minerals lawsuit, Katherine Brock, Dallas Business Journal,  
July 19, 2009, http://www.bizjournals.com/dallas/stories/2009/07/20/story3.html?page=all 
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Title Insurance Exceptions in TX 
 On August 12, 2009 the Texas Department of Insurance 

adopted an order which introduced certain changes to the Basic 
Manual of Laws, Rates and Forms for the Writing of Title 
Insurance in the State of Texas 

 The order permits title companies to except to insuring mineral 
rights in Texas title policies in two ways: 

 First, a title company may specifically exclude minerals from the 
description of the insured estate in Schedule A, Item 2 of the policy.  

 Also, a title company may generally except to minerals in Schedule B as 
a separate and distinct title exception, in addition to any mineral leases 
or severed mineral rights specifically listed in Schedule B of the policy. 

 While the title to minerals and related rights may be excepted 
from title coverage in Texas, a land purchaser may receive title 
protection for the improvements existing on, or to be built on, 
such land through endorsements 

 “New Order Changes Treatment of Minerals in Texas Title Policies,” Nov. 30, 2009, 
http://blog.settlepou.com/new-order-changes-treatment-of-minerals-in-texas-title-policies/ 
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Title Insurance Exceptions in TX 
 The order introduces a new endorsement that insures 

mineral interests otherwise excepted in the policy, a 
“Minerals and Surface Damage Endorsement”  

 The endorsement insures against loss by reason of 
damage to improvements resulting from the exercise of a 
right to use the surface of the land for the extraction or 
development of minerals 

 However, any mineral interest causing the damage to 
improvements must exist as of the date of the policy and 
be specifically excepted to in either Schedule A, Item 2, or 
in Schedule B 

  The premium for the endorsement is $50.00 

 

 
New Order Changes Treatment of Minerals in Texas Title Policies, Nov. 30, 2009, 
http://blog.settlepou.com/new-order-changes-treatment-of-minerals-in-texas-title-policies/ 
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NY ALTA Title Exceptions 
 NY ALTA Short Form Residential Loan Policy, SCHEDULE B, 

Exceptions from Coverage and Affirmative Insurances  
 Except to the extent of the affirmative insurance set forth below, 

this policy does not insure against loss or damage  . . . which 
arise by reason of:  . . . 

 3. Any lease, grant, exception, or reservation of minerals or 
mineral rights appearing in the Public Records; however, this 
policy insures against loss or damage arising from (a) any effect 
on or impairment of the use of the Land for residential one-to-
four family dwelling purposes by reason of such lease, grant, 
exception or reservation of minerals or mineral rights, and (b) 
any damage to existing improvements, including lawns, 
shrubbery, and trees, resulting from the future exercise of any 
right to use the surface of the Land for the extraction or 
development of the minerals or mineral rights so leased, 
granted, excepted, or reserved. Nothing herein shall insure 
against loss or damage resulting from subsidence.  
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Comments from NY Title Agent 
 To remove the lease as an exception to the title, title 

companies normally require the lease term to be 
expired and an affidavit (from the fee owner) that no 
activity is occurring and that they have not been 
receiving any payments under the terms of the lease 

 If the lease has not expired, or the mineral rights 
were a fee conveyance, it may pose a problem for 
subsequent purchasers and financing 

 When that occurs, we usually include affirmative 
language that the surface rights and any 
improvements will not be affected, which usually 
satisfies the purchasers and the secondary market 

Private communication from Stephen Hampsey, Keuka Abstract, Penn 
Yan, NY, May 9, 2012. 



Mortgage Lending 
Requirements 
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Lenders’ Exposure to  
Oil and Gas Development 

 Bankers and real estate executives in New York are 
becoming concerned about what could happen if they lend 
money for a piece of land that becomes contaminated 
from gas drilling 

 Some banks have become reluctant to grant mortgages on 
properties leased for gas drilling. At least eight local or 
national banks do not typically issue mortgages on such 
properties, lenders say 

 A credit union in upstate New York has started requiring 
gas companies to promise to pay for any damage caused 
by drilling that may lead to devaluation of its mortgaged 
properties. Another will make home loans only to people 
who expressly agree not to sign a gas lease as long as they 
hold the mortgage 
“Rush to Drill for Natural Gas Creates Conflicts With Mortgages,” Ian Urbina, New 
York Times, Oct. 19, 2011, http://www.nytimes.com/2011/10/20/us/rush-to-drill-for-
gas-creates-mortgage-conflicts.html? 
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“Rush to Drill for Natural Gas Creates Conflicts With Mortgages,” Ian Urbina, 
New York Times, Oct. 19, 2011, http://www.nytimes.com/2011/10/20/us/ 

rush-to-drill-for-gas-creates-mortgage-conflicts.html? 
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Lenders’ Exposure to  
Oil and Gas Development 

 Bankers are concerned because many leases allow 
drillers to operate in ways that violate the terms in 
landowners’ mortgages 

 Lenders predict that the conflicts between leases and 
mortgage rules are not likely to cause foreclosures, 
nor have they resulted in broad litigation or 
legislation 

 But many of the leases do constitute “technical 
defaults” on the mortgages, lenders say, and will 
likely result in new rules from local banks and 
additional hurdles to getting a home loan or 
refinancing a mortgage 
“Rush to Drill for Natural Gas Creates Conflicts With Mortgages,” Ian Urbina, New 
York Times, Oct. 19, 2011, http://www.nytimes.com/2011/10/20/us/rush-to-drill-for-
gas-creates-mortgage-conflicts.html? 
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Lenders’ Exposure to  
Oil and Gas Development 

 Banks resell more than 90 percent of new 
residential mortgages in the United States to 
institutions like Fannie Mae, Freddie Mac and 
Ginnie Mae. It is not clear how many mortgages 
held by major secondary lenders or investors have 
oil or gas leases on them that do not comply with 
the terms of the mortgages 

 If even a small percentage do, tens of billions of 
dollars in mortgages might be affected, raising new 
concerns for an industry that has suffered in recent 
years from home loans that proved much riskier 
than expected 

“Rush to Drill for Natural Gas Creates Conflicts With Mortgages,” Ian Urbina, New 
York Times, Oct. 19, 2011, http://www.nytimes.com/2011/10/20/us/rush-to-drill-for-
gas-creates-mortgage-conflicts.html? 
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Standard Mortgage Terms 
 Prohibit Gas Drilling Activities 

 Residential mortgages typically prohibit 
borrowers from committing waste, damage or 
destruction or causing substantial change to the 
mortgaged property or allowing a third party to 
do so 

 Standard residential mortgages also prohibit 
borrowers from causing or permitting the 
presence, use, disposal, storage, or release of 
any “hazardous substances” on, under or about 
the mortgaged property 

 “Homeowners and Gas Drilling Leases: Boon or Bust?” Elisabeth N. Radow, New York 
State Bar Association Journal, November/December 2011, Vol. 83, No. 9, pp. 10-21. 
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Standard Mortgage Terms 
 Require Notice of Leasing 

 Mortgages obligate borrowers to give lenders 
written notice of any release, or threat of 
release, of any hazardous substances and 
any condition involving a hazardous 
substance which adversely affects the value 
of the mortgaged property 

Homeowners and Gas Drilling Leases: Boon or Bust? Elisabeth N. Radow, New York 
State Bar Association Journal, November/December 2011, Vol. 83, No. 9, pp. 10-21. 
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Mortgage Market Requirements 

 The Federal Housing Administration, or FHA, 
Fannie Mae and Freddie Mac set standards for 
most U.S. mortgages 

 FHA guidelines state that existing homes must 
be at least 300 feet from any active or planned 
oil or natural gas drilling site and new or 
proposed construction must be at least 75 feet 
away, unless measures are taken to mitigate 
noise and reduce the chance of contamination 
from spills 

“How Oil And Gas Rights Affect Mortgages,” Marcie Geffner, Bankrate.com, http:// 
www.bankrate.com/finance/mortgages/how-oil-gas-rights-affect-mortgages.aspx 
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Mortgage Market Requirements 
 Freddie Mac guidelines do not allow rights of surface or 

subsurface entry is allowed within 200 feet of a residence, and a 
title policy endorsement is required to protect the lender 

 Freddie Mac’s guidelines allow title exceptions. Existing oil, gas 
or mineral rights are among these exceptions, if certain 
conditions are met. The rights must be “commonly granted” by 
lenders in the local area and must not result in any damage to 
the property or impairment of the property’s use or marketability 
as a residence.  

 Fannie Mae won’t purchase or securitize any mortgage if the 
property has a “title impediment.” Among the allowable 
exceptions are existing oil, water or mineral rights that are 
“customarily waived by other lenders” and “do not materially 
alter the contour of the property or impair its value or usefulness 
for its intended purposes” 

“How Oil And Gas Rights Affect Mortgages,” Marcie Geffner, Bankrate.com, http:// 
www.bankrate.com/finance/mortgages/how-oil-gas-rights-affect-mortgages.aspx 
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New York Set-Back Requirements 

 The issue of Fannie Mae and Freddie Mac 
setback requirements has garnered attention 
among lawmakers and lenders in New York, 
because the state’s rules for how close to 
homes drilling may be undertaken are more 
lax than in Western states  

 

“Rush to Drill for Natural Gas Creates Conflicts With Mortgages,” Ian Urbina, New 
York Times, Oct. 19, 2011, http://www.nytimes.com/2011/10/20/us/rush-to-drill-for-
gas-creates-mortgage-conflicts.html? 
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Setback Requirements in Texas 
 

 

Local Ordinances in Texas, Barnett Shale Energy Education Council, as of August 2007, 
http://www.bseec.org/index.php/content/facts/city_ordinances/ 
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Current New York Setbacks  

 Well location setbacks provided as permit 
conditions pursuant to 1992 Generic EIS: 

 100 feet from residential structure 

 150 feet from other structures 

 1992 GEIS Chapter 17 B. 1. b., pp. 17-3 et seq. 
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Proposed New York Setbacks 

 No changes for structural setbacks 

 Structural setbacks for hydraulically-fractured 
wells will be covered by 1992 GEIS: 

 100 feet from residential structures 

 150 feet from other structures 

 

 

 

 

Proposed Express Terms 6 NYCRR Parts 550 through 556 and 560, 
http://www.dec.ny.gov/regulations/77401.html 
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Mortgage Market Requirements 
 The conflict between New York minimal setback 

requirements and the long standing residential mortgage 
lending requirements and secondary market standards 
established by Fannie Mae, Freddie Mac, FHA, VA and 
SONYMA (State of NY Mortgage Agency) may cause 
problems for lenders if drilling increases in NY 

 The relatively small scale of drilling activity in NYS to date 
has allowed NYS banks and lending institutions to work 
around the problem by keeping mortgage loans in their 
internal portfolios, but it is doubtful that they will be able to 
continue this practice if gas drilling takes place in New 
York on a larger scale 

Comments to the NYS DEC on RDSGEIS, Carol I. Chock, Chair, Tompkins 
County Council of Governments, Task Force on Gas Drilling Assessment and 
Land Valuation Subcommittee, Nov. 29, 2011, http://www.tompkins-co.org/ 
tccog/Gas_Drilling/Focus_Groups/LandValues_Assessment.html 
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Wells Fargo Guidelines 
 Wells Fargo Home Mortgage spokesperson Jason Menke says the 

bank, which currently is the nation’s top residential mortgage lender, 
does not have a set policy on lending for properties where drilling or 
mining operations are occurring or may occur. “Every transaction is 
unique,” he says. “We have made loans on properties where leases 
exist, but we have to consider how the lease may impact use and 
habitability of the home.” 

 Menke says Wells Fargo would deny a loan application if the lease 
agreement would adversely impact the lien position on the first 
mortgage or if the property failed to qualify for hazard insurance (or if 
the hazard insurance caused monthly payments to exceed normal debt-
to-income ratios). 

 “We have to underwrite loans according to investor guidelines.” And 
that includes the guidelines of government-sponsored enterprises 
Fannie Mae and Freddie Mac, which Menke says guarantee about two-
thirds of Wells Fargo’s home loans.  

Fracking Up, Valuation Magazine, First Quarter 2012 
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Important Legal Disclaimer 

 Nothing in these reference materials constitutes 
legal advice or an offer of legal advice. 

 All techniques and ideas discussed in these 
materials are general in nature and are 
incomplete descriptions of the law and should not 
be relied upon. 

 To obtain legal advice, consult an attorney. 



Questions? 



Rachel Treichler 
Attorney at Law 

7988 Van Amburg Road 
Hammondsport, NY 14840 

607-569-2114 
treichlerlaw@frontiernet.net 
http://treichlerlawoffice.com 


