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PRELIMINARY STATEMENT

The Croton Watershed Clean Water Coalition, Inc. (“CWCWC”) seeks
leave as amicus curiae to submit a brief concerning the respondent Village of
Painted Post’s (VOPP) decision to drain and sell 314 million gallons of water from
the Corning aquifer. Because that aquifer is one of only 18 primary source
aquifers in New York' and serves a population of over 31,000* the VOPP’s
decision is of significant public interest. Further, in making its decision, the
VOPP bypassed fundamental administrative review procedures of the State
Environmental Quality Review Act’ (SEQRA).

A.  Statement of Facts and Amici Interest

CWCWLC is a not-for-profit corporation which includes 50 affiliated groups

representing over 120,000 individuals working to protect and improve water

supplies through 15 years of education and advocacy.! In 2012, CWCWC

! New York State Department of Environmental Conservation (DEC) “Division of Water
Technical and Operational Guidance Series (2.1.3.) [TOGS] Primary and Principal
Aquifer Determinations,” last accessed on February 12, 2013 from:
http://www.dec.ny.gov/docs/water_pdf/togs213.pdf at Table 1.

2 See Chemung River Valley Water Study prepared for the Town of Erwin by Stearns and
Wheler, LLC and Leggette, Brashears & Graham, Inc., September 2002: “Fresh ground-
water withdrawals from the Coming aquifer during 1985 totaled about 16 million gallons
per day to supply industrial needs and a population of about 31,000 (table 4). Last
accessed on February 10, 2012 at: http://www.treichlerlawoffice.com/pp/hydrogeology/
chemungwaterstudy2002woutfigs.pdf.

3 Statutory Authority at Environmental Conservation Law Article 8 implemented by
DEC’s regulations at 6 NYCRR §617.

4 CWCWC’s mission statement states: “[tJhe Coalition strives to protect and improve the
waters of NYC's Croton Watershed as well as all New York State watersheds. We are an
alliance of individuals and groups who believe that safe, clean and affordable drinking
water is a basic human right.”



submitted comments to the Delaware River Basin Commission concerning the
Chemung Watershed after determining that significant water withdrawals would
negatively impact the safe yield of the Elmira -Horseheads-Big Flats aquifer,
which DEC also designates as a “Primary Water Supply Aquifer.”> CWCWC
meets the criteria for amicus curiae status as the decision to draw 314 million
gallons of water from a finite public water resource serving thousands is an
unprecedented use of the Corning aquifer and the VOPP’s failure to conduct a
complete SEQRA review is of regional and state-wide concern.
In cases involving questions of important public interest leave is
generally granted to file a brief as amicus curiae. (Colmes v. Fisher,
151 Misc 222, 223 [Sup Ct, Erie County 1934].) Unlike the typical
intervenor, amici are quite often large organizations or associations
that represent a particular interest group. (Davies, Stecich, and Gold,
New York Civil Appellate Practice § 8:4 [8 West's NY Prac Series
1996]).
Kruger v Bloomberg, 1 Misc.3d 192, 196 (Sup Ct, New York County 2003).
Here, the Corning aquifer spans a 28-square mile area generally following
the river valleys in and around the City of Corning in New York’s Southern Tier.

(Attachment 1).° It is a highly productive system “vulnerable to contamination

from the land surface.”” Its vulnerability is due to its shallow depth which is just

STOGS at 2.1.3.

8 United States Geological Service (USGS), Groundwater Atlas of the United States,
available at:

http://pubs.usgs.gov/ha/ha730/ch_m/M-textl.html GROUND WATER ATLAS of the
UNITED STATES. Last accessed on February 12, 2013.

"TOGS 2.1.3 at pg. 3.



18 feet below the surface of the VOPP.® The aquifer serves eight municipalities
including the City of Corning, the Towns of Corning, Campbell and Erwin and the
Villages of Painted Post, Riverside, Addison and South Corning.9 The VOPP’s
water treatment plant serves both the VOPP and the Village of Riverside
(combined population 2,430)."°

According to a November 11, 201 1 report prepared by Hunt Engineers,
Architects & Land Surveyors, PC'' (Hunt report), there is an abandoned
hazardous waste site in VOPP which was initially 57.4 acres (“the site) used for
industrial and manufacturing purposes. The Hunt report discloses that beginning
in 1985, DEC discovered that the site’s soils and groundwater were contaminated
with hazardous wastes, including lead, PCBs, toluene, benzene, petroleum
products and other carcinogens, such as PAHs.'? The site became the subject of
extensive clean-up efforts and monitoring over the next 20 years in order to

stabilize the contamination, limit future soil disturbance and reduce health risks.

8 Page 87, Figure 23, (Map Showing Calculated Water Level Contours in Layer 1 for
Average Conditions with No Pumping Wells)

® Water Quality Strategy for Steuben County (April 2009); Available at:
http://www.stcplanning.org/usr/Program_Areas/Water Resources/Water%20Quality/Steu
ben WQCC _Strategy 2009.pdf.

'° 14, at Table 2-2.

" Administrative Record “Hunt Report November 11, 2011.”

12 Polynuclear Aromatic Hydrocarbons. According to the Agency for Toxic Substances
and Disease Registry (ATSDR), a federal public health agency of the U.S. Department of
Health and Human Services, PAHs include known animal carcinogens causing
“increased incidences of skin, lung, bladder, liver, and stomach cancers,” and “certain
PAHs also can affect the hematopoietic and immune systems and can produce
reproductive, neurologic, and developmental effects.” PAHs include probable human
carcinogens and mutagens. See ATSDR website at:
http://www.atsdr.cdc.gov/csem/csem.asp?csem=13&po=11.



The Hunt report states that in 1986, a 7.5 acre parcel from the original 57.4 acres
was conveyed to the VOPP for use as a recreational park (Hodgman Park)"® which
now has several sports fields for lacrosse and softball.'* In 2005, the remaining
site’s acreage was conveyed to Painted Post Development, LLC (PPD), an entity
wholly owned by the VOPP. The 2005 deed included extraordinary limitations
upon the use of the site. For any soil disturbance, the deed required a “Remedial
Work Plan” and a “Soil Fill Management Protocol” which action plans were
attached to the deed."” The deed also prohibited disturbance of soils on the site
without DEC’s consent.'® In the event of any soil disturbance, the deed included a
schedule of annual inspection and reporting requirements.'” The deed also stated:

Notice and warning is provided that polynuclear aromatic

hydrocarbons (“PAHSs”), which are semi-volatile organic

compounds, are located in soils at and below ground surface of the

Premises. Notice and warning is provided that such PAHs may pose

a risk to humans in a scenario where future use of the Premises

includes invasive activities at or below the surface of the Premises,
and appropriate precautions should be taken.'®

'3 The Hunt report misidentifies Hodgman Park as “Hogmen Park.”

14 See “Sketch Plan” included in Administrative Record and aerial photograph included
herewith as Attachment D. A Town of Erwin website describes the park as located in the
VOPP but that “the Town of Erwin maintains the basketball courts, box lacrosse
facilities, playground area and picnic pavilion” and includes links to maps indicating the
correct name is “Hodgman Park.” See: http://www.erwinny.org/parks.htm and
Attachment D herewith.

15 See Section 2.2(b) of Lease between VOPP and WCS at page 5.

19 1d. at §2.2(a)(4).

71d. at §2.2(e).

18 See Section 1.2(f) of Lease Agreement between Painted Post Development, LLC
(owned entirely by the VOPP) and WSC attached to respondent VOPP affidavit of
Roswell Crozier, Jr.



In early 2012, the VOPP decided to lease an 11.8-acre portion of the site to
the respondent Wellsboro and Corning Railroad, LLC (“WCOR”) and sell
significant amounts of water from the Corning aquifer (“project”) to the
respondent SWEPI, LP (“SWEPI”). The project included disturbance to the site’s
contaminated soils by the construction of a water loading facility (“transloading
facility” or “facility’”) immediately adjacent to Hodgman Park’s recreational
fields.”® The facility would receive railroad tanker cars which would be filled with
water from the VOPP’s water treatment plant and transported out-of-state. The
facility would operate on a 24-hr basis and be capable of loading 42 tanker cars
every 16 hours using up to 1.5 mgd of water.

On February 23, 2012 respondent VOPP adopted four resolutions:

1) A finding that the sale of 314 million gallons of water drawn from the
Corning aquifer at a rate of up to 1.5 mgd was a Type II action because the VOPP
defined the water as “surplus property” under SEQRA and therefore required no
environmental review (“Type II findings™);

2) A contract to sell*® 314 million gallons of water from the Corning aquifer
to SWEPI (“water contract™);

3) A negative declaration issued pursuant to SEQRA that the PPD/WCOR
lease for the construction and operation of the transloading facility was a Type I

action and that all potentially significant adverse environmental impacts would be

19 See “Sketch Plan” included in Administrative Record.
20 The water contract sets the price at just over one cent (.01106) per gallon with a term
of five years and a right of extension. /d. at No. 7 and No. 14.



mitigated by compliance with the 2005 deed restrictions and DEC’s continuing
review (“negative declaration”); and

4) An agreement to lease 11.8 acres of the site to WCOR for a facility to
load up to 1.5 mgd of water into railroad tanker cars from the VOPP’s water
treatment plant and distribution system for transport out of state. (“site lease™)

B. The Village of Painted Post’s Violations of SEQRA

SEQRA requires an agency to carefully review the potential adverse
environmental impacts of its actions before taking them. “The primary purpose of
SEQRA is ‘to inject environmental considerations directly into governmental
decision making.’ ” Akpan v. Koch, 75 NY2d 561, 569 (1990), quoting Matter of
Coca-Cola Bottling Co. of New York v. Board of Estimate, 72 NY2d 674, 679
(1988).

To comply with SEQRA, agencies must strictly adhere to the procedures
set forth in the statute and regulations. As the Court of Appeals has repeatedly
explained, such compliance with the specified procedures is necessary to realize
the goals of the statute:

SEQRA'’s policy of injecting environmental considerations into

governmental decisionmaking is “effectuated, in part, through strict

compliance with the review procedures outlined in the

environmental laws and regulations.”

N.Y.C. Coalition to End Lead Poisoning. v. Vallone, 100 NY2d 337, 348 (2003).

Strict compliance with SEQRA is not a meaningless hurdle. Rather,

the requirement of strict compliance and attendant spectre of de

novo environmental review insure that agencies will err on the side
of meticulous care in their environmental review. Anything less than



strict compliance, moreover, offers an incentive to cut corners and

then cure defects only after protracted litigation, all at the ultimate

expense of the environment.

Id. at 348 quoting King v. Saratoga County Bd. of Supervisors, 89 NY2d 341, 348
(1996). (citations and internal quotations omitted).

As a result, “[1]iteral compliance with the letter and spirit of SEQRA is
required, and substantial compliance with SEQRA is not sufficient to discharge an
agency’s responsibility under the act.” Stony Brook Village v. Reilly, 299 AD2d
481, (2nd Dep’t 2002), as amended, (Jan. 9, 2003). Accordingly, where a lead
agency has failed to comply with SEQRA’s mandates, the determination must be
nullified.

In reviewing the sufficiency of a negative declaration, courts uniformly
apply the “hard look” test first set forth in H.O.M.E.S. v. New York State
Development Corp., 69 AD2d 222, 231-232 (4th Dept. 1979). The court
scrutinizes whether the lead agency: 1) identified relevant issues, 2) took a “hard
look” at the environmental impacts, and 3) gave a reasoned elaboration of the
basis for its determinations. Save the Pine Bush, Inc. v. Planning Bd. of the City of
Albany, 96 AD2d 986, 987, (3d Dept. 1981), appeal dismissed 61 NY2d 668,
(1983).

Here, the VOPP’s adoption of the 4 resolutions on February 23, 2012
violated SEQRA as the VOPP misidentified the water withdrawal as Type II
action, improperly narrowed the scope of its SEQRA review, failed to identify all

involved agencies and delegated its environmental review authority and mitigation



responsibilities to other agencies. As a result, each of the VOPP’s four resolutions

must be annulled.

i) The Draining and Use of 314 Million Gallons of Water adjacent to
a Village Park is a Type I Action

SEQRA divides actions into three categories, Type I, Type II and Unlisted.
Type I actions carry the presumption that they will require further environmental
review by the production of an Environmental Impact Statement (EIS), Type II
actions require no further review, and Unlisted actions must be analyzed to assess
whether they present the potential to result in significant adverse environmental
impacts requiring an EIS.

SEQRA’s list of Type I actions includes:

[A]ctivities, other than the construction of residential facilities, that
meet or exceed any of the following thresholds...

a project or action that would use ground or surface water in excess
0f 2,000,000 gallons per day [gpd].

[A]ny Unlisted action, that exceeds 25 percent of any threshold in

this section, occurring wholly or partially within or substantially

contiguous to any publicly owned or operated parkland, recreation

area or designated open space.

6 NYCRR §617.4, (b)(6)(i),(ii) and (b)(10).

Here, the facility is immediately adjacent to the Village-owned 7.5 acre
Hodgman Park. The Park’s proximity to the proposed use of up to 1.5 mgd of
water reduces the Type I water-use threshold from 2,000,000 to 500,000 gpd.
Therefore, the VOPP proposal to supply the facility with volumes of water

exceeding 0.5 mgd bordering Hodgman Park is a Type I action. The VOPP’s



failure to designate the water withdrawal as a Type I action is a significant
deviation from SEQRA’s requirements requiring remand of its Type II findings.

Petitioners have also identified that the extraction of 314 million gallons of
water from the Corning aquifer is not a Type II action because groundwater taken
in excess of the needs of the VOPP and Village of Riverside is not “surplus
property” as defined by SEQRA as respondents argue.

Further, of regional concern, the Corning aquifer is the only aquifer
designated in New York State as a “Potentially Stressed Area,” by the
Susquehanna River Basin Commission (SRBC) - “areas in the basin where the
utilization of groundwater resources is potentially approaching or has exceeded the
sustainable limit of the resources.”*' In 2002, recognizing the need for greater
regional cooperation and information-sharing, the VOPP participated in the
Chemung River Valley Water Study which found:

One of the largest disadvantages of the status quo structure is that

there is no mechanism for centralized protection of the water source.

Neighboring communities in the Chemung Valley all draw on the

same aquifer for their own consumptive needs and there is no

assurance that individual purveyors of water will not place these

individual needs above the needs of the valley as a whole.

The VOPP’s Type II findings bypassed SEQRA’s required coordinated

review for Type I actions thereby preventing other users of the aquifer from

commenting on the VOPP’s actions. The VOPP violated SEQRA’s hard look

2l See Appendix 3 of the SRBC’s Comprehensive Plan for the Water Resources of the
Susquehanna River Basin, Available at:
http://www.srbc.net/planning/assets/documents/Comprehensive%20Plan%20w%20Appe
ndices%20Amended%20June%202012%20FINAL%208 27 12%20FINAL.pdf, p.95.

10



standard by failing to assess potential short and long term adverse impacts
resulting from significantly drawing down the Corning aquifer over a five-year
term, especially where the VOPP knew (or should have known) that the Town of
Erwin had contracted to sell 400,000 gpd to out-of-district users and the City of
Corning was also considering similar bulk water sales from the Corning aquifer*
(Village of Westbury v Department of Transportation, 75 NY2d 62 (1989) where
cumulative and future impacts from roadway construction projects were required
to be addressed as part of the SEQRA process).

The VOPP’s failure to consider potential impacts beyond its own in-district
water users is a clear violation of SEQRA’s review requirements. The Matter of
County of Orange v. Village of Kiryas Joel, (Sup Ct, Orange County, Index No.
8513/09 is precisely on point. There, Orange County sent out an offer to out-of-
district users for the purchase of surplus sewage treatment capacity. The Court
annulled the offer ruling that the County was required by SEQRA to evaluate
relevant environmental concerns and the needs of all users of the sewage plant
prior to offering any additional capacity for sale outside of the sewer district. (See
Decision and Order included herewith as Attachment B).

Consequently, the VOPP could not make a determination that the Village’s

water supply was “surplus” without conducting an environmental review of the

2 Petitioners’ memorandum of law in opposition to respondents’ motion to dismiss at
page 5.

11



needs of all users of the Corning ;clquifer as well as assessing the current and future
water capacity requirements of the out-of-district users.

Further, while monitoring wells around the site have not detected a
migration of PAHs or other hazardous chemicals, no study was conducted to
examine potential chemical migration resulting from pumping the aquifer at 5
times more than its average daily volume. *

In sum, the VOPP failed to take the requisite hard look at its decision to
drain an additional 314 million gallons of water from the Corning aquifer and
therefore each of the resulting four resolutions adopted on February 23, 2012 must
be annulled. (See Chinese Staff and Workers Ass'n v. City of New York, 68 NY2d
359, 369 (1986) and Coca-Cola Bottling Co. of New York, supra).

ii) Inaccurate Information in the EAF

The VOPP prepared an Environmental Assessment Form (EAF) for only
the site lease.>* Incredibly, the EAF stated that the site was not located over any
aquifer and stated that the action would not result in the use of more than 20,000
gallons of water a day.”

The EAF’s errors demonstrate the VOPP’s approval of its negative

declaration was arbitrary, capricious and an abuse of discretion requiring remand.

23 The VOPP water district’s 2007 to 2011 average daily water demand was 286,203.
Attachment C, information supplied by VOPP on January 3, 2013 pursuant to a Freedom
of Information Law response to petitioner Sierra Club representative Kate Bartholomew.
24 See Administrative Record.

25 Answers in EAF at pg. 3, No. 9 and pg. 13, No. 5.

12



As an example, in Matter of Kirk-Astor Drive Neighborhood Assn., et al., v
Town Board of Pittsford 106 A.D.2d 868 (4th Dept. 1984), the court annulled a
negative declaration as the EAF:

[F]ailed to provide complete information relating to water table, soil,
surface water runoff, plant and animal life and other aspects of the
proposed development... [and] did not include the detail required of
an EAF; specific questions in the model form were not answered and
incomplete information was provided.

The Court concluded:

[The lead agency’s] conclusions are not supported by the record due
to the limited information before it and its failure to evaluate the
potential impacts in the detailed, systematic fashion envisioned in
Part IT of the model EAF. In view of these deficiencies we conclude
that the decision of the [lead agency] to issue a negative declaration
was arbitrary and capricious. (/d. at 870).

iii)  Failure to Identify Steuben County as an Involved Agency
The SEQRA regulations define “involved agency” in part as:
[A]n agency that has jurisdiction by law to fund, approve or directly
undertake an action. If an agency will ultimately make a
discretionary decision to fund, approve or undertake an action, then
it is an ‘involved agency,” notwithstanding that it has not received an
application for funding or approval at the time the SEQR process is
commenced.
6 NYCRR §617.2(s).
The regulations further contain a number of provisions to ensure that
involved agencies have an opportunity to comment on the SEQRA review of
environmental impact, including the plenary requirement that “[t]he lead agency

will make every reasonable effort to involve project sponsors, other agencies and

the public in the SEQR process.” 6 NYCRR § 617.3(d).

13



Agencies reviewing a Type I action must subject the action to coordinated
review. See Coeymans, 284 AD2d at 831 (DEC determination that “a Type I
action under [SEQRA] . . . requir[ed] coordinated review among all of the
involved agencies”). See also Munash v. Town Board of the Town of East
Hampton, 297 AD2d 345 (2™ Dep’t 2002) (annulling negative declaration where
agency “failed to comply with SEQRA regulations which mandate that an agency
responsible for the approval of a type I action forward the EAF to all other
involved agencies, so that agreement can be reached as to designation of a lead
agency, and a coordinated review undertaken); 6 NYCRR §617.4(b)(3)(i)
(requiring same).

Here, the Steuben County Planning Department was an involved agency
under SEQRA because it had the discretion to approve the project’s site plan
pursuant to General Municipal Law §239-m (GML). Specifically:

In any... village... which has a county planning agency... each

referring body shall, before taking final action on proposed

actions... refer the same to such county planning agency. /d. at (2).

Actions subject to referral include “approval of site plans.” Id. at 3(a)(iv).
The referral must occur if the site plan “appl[ies] to real property within five
hundred feet of... the boundary of any... town; the boundary... of any other
recreation area;... the right-of-way of any existing... state parkway, thruway,
expressway, road or highway. Id. at 3(b)(i), (ii) and (iii). Following “receipt of a
full statement of such proposed action” the County has thirty days to report its

recommendations. /d. at 4(b). If the County recommends modification or

14



disapproval of the action, “the referring body shall not act contrary to such
recommendation except by a vote of a majority plus one of all the members
thereof.” Id. at (5).

Here, the site is within 500 feet of the Town of Erwin, immediately borders
Hodgman Park and is within 500 feet of a major highway - State Route 17.
(Attachment D — Aerial Photograph and Hunt Associates’ Overall Site Plan).

The Steuben County Planning department should have been included also
because of its interest in protecting the Corning aquifer for all users. Indeed, the

County’s annual water quality report identifies protecting the aquifer as a “high

9926

priority.”” Moreover, its “Water Quality Strategy for Steuben County” cites the

County’s task to “Incorporate Water Quality Considerations into Municipal
Planning and Land Use Regulations” stating:

In order to promote sound planning practices, the County Planning
Department and Southern Tier Central Regional Planning and
Development Board provide planning assistance to Steuben County
municipalities. *’

The report also describes the County’s “Aquifer Protection” efforts:

Because groundwater quality is intricately tied to land use, many
communities are enacting land use controls (through zoning laws,
local ordinances, and site plan review) that will protect the
underlying groundwater resources. Southern Tier Central Regional
Planning and Development Board provides municipalities with
technical assistance in preparing these groundwater protection

26 Available at :http://www.steubencony.org/Files/Documents/final_2010_steuben_
water quality annual report.pdf at pg. 8.

27 Water Quality Strategy for Steuben County report at 47 available at:
http://www.treichlerlawoffice.com/pp/hydrogeology/chemungwaterstudy2002woutfigs.p
df.

15



guidelines and ordinances. Municipalities are provided with
educational materials on groundwater protection. The STCRPDB
also assists communities with preparation of Wellhead Protection
Plans, which are required by Department of Health whenever a
public water supply well is drilled or rehabilitated.?®

However, the VOPP’s Type II findings terminated its SEQRA review of

water supply impacts and its EAF failed to identify Steuben County as an involved

agency. The VOPP’s failure to identify the County as an involved agency and

supply it with a “full statement of such proposed action” including the site plan

and EAF renders its negative declaration null and void.

In fact, in similar circumstances, the court in LCS Realty Co. v. Inc. Vill. of

Roslyn, 273 AD2d 474 (2™ Dept. 2000), held:

[I]t is clear that the [County Planning Commission] did not have
these materials for the requisite 30-day period before the Village
acted and adopted the subject zoning law. Under such circumstances,
the Village did not comply with General Municipal Law § 239-m
and, as a consequence, Local Laws, 1997, No. 4 of the Incorporated
Village of Roslyn and the Comprehensive Master Plan were
improperly adopted and are void (see, Matter of Ferrari v Town of
Penfield Planning Bd., 181 AD2d 149, see also, Matter of Ernalex
Constr. Realty Corp. v City of Glen Cove, 256 AD2d 336).

While the construction of a rail facility may be exempt from local zoning

review, the exemption does not apply to health and safety regulations. This is

especially true here, where health and safety concerns relate to the 314-million-

gallon drawdown of a public drinking water resource used by over 30,000 people.

Therefore, the VOPP’s violation of SEQRA by failing to comply with the referral

2 1d. at 48.

16



requirements of GML §239-m renders its negative declaration and Type 11

findings null and void.

iv) The Lease Agreement as a Type I Action required further
Environmental Review

A Type I action carries with it the presumption that it may have one or
more potentially significant impacts on the environment requiring further review.
There is a relatively low threshold for requiring an EIS before
approving such actions because the designation of a proposed action
as ‘Type I’ ‘carries with it the presumption that it is likely to have a
significant effect on the environment.
Matter of Miller v City of Lockport, 210 A.D.2d 955, 957 (4™ Dept. 1994)
lv to app den, 85 NY2d 807 (1995).
In order to overcome the presumption, the government must
properly identify the potential adverse environmental impacts, take a
hard look at all of the evidence concerning them, conclude that—
under the circumstances of that project—there really are no adverse
impacts, and articulate in a written statement (called a negative
declaration) a reasoned elaboration supporting that determination.
Id. citing Merson v. McNally, 90 NY2d 742 (1997), Spitzer v. Farrell, 100
NY2d 186 (2003) and Mobil Oil Corporation v. City of Syracuse Industrial
Development Agency, 224 AD2d 15 (4th Dep’t 1996).
Here, the 2005 deed indicates that virtually any disturbance of the site may
result in the release of carcinogens — a significant adverse environmental impact.
Consequently, to limit risks to humans, the 2005 deed includes a generic

“Remedial Work Plan” and “Soil Fill Management Protocol.” The VOPP’s

negative declaration ensured that these risks would not be weighed during the
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SEQRA process despite the presence of recreational ballfields and play areas
immediately adjacent to the proposed soils disturbance.

The 2005 deed’s mitigation measures and self-policing measures required
by the deed (annual reporting) cannot substitute for the lead agency taking a hard
look at potential impacts and requiring mitigation. As the Court of Appeals stated
in Merson v. McNally, 90 N.Y.2d 742, 750, 751 (1997):

[M]itigating measures will not obviate the need for an EIS unless

they clearly negate the continued potentiality of the adverse effects

of the proposed action. Otherwise, the EIS process would be

necessary to review the adequacy of the mitigating measures, and

any environmentally compatible alternatives to the suggested

mitigations.”

Further, the lease allows the VOPP to sell up to 1.5 mgd of water from the
Corning aquifer - more than 5 times the daily average water demand of both the
VOPP and the Village of Riverside. Although the lease states the increase will not
occur if there is a negative impact to in-district users or the aquifer, the metric to
be used to gauge such impacts is not identified.

In sum, the VOPP relied upon self-policing mitigation measures in the 2005
deed and upon DEC'’s future review. As below, that delegation was improper and
the VOPP’s failure to examine how withdrawing 314 million gallons might further
stress the Corning aquifer was irrational given the potential risks to groundwater

quality as identified in the 2005 deed and new burden created by the 1.5 mgd

water demand.
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V) Deferral of substantive review

The project’s site plan indicated that delineated zones of contaminated soils
would be disturbed by construction. Concerning mitigation of the hazardous soil
disturbance, the site lease relied upon post-SEQRA review and future mitigation
implemented pursuant to boiler-plate requirements in the 2005 deed and future
analysis by DEC:

[T]he transloading facility at the Site will be operated in accordance
with the 2005 Deed’s requirements and in accordance with other
requirements imposed by the New York State Department of
Environmental Conservation as well as required by additional
permits and authorizations sought and obtained for the Site by Hunt
Engineers on behalf of the Site Lessee, including a permit issued
under the New York State Pollutant Discharge Elimination System
Program (“SPDES”) whereby a Storm Water Pollution Prevention
Plan (“SWPPP”) has been developed and will be implemented and
further detailed below, as well as the implementation of permanent
stormwater measures on the Site have been designed and will be
constructed as part of the Facility on the Site.

Lease Agreement at D.

Similarly, the Hunt report claimed construction would follow “DEC
stormwater regulations for mitigating increased runoff rates and water quality
requirements.” Specifically:

Runoff Reduction and Water Quality for this will be provided
through a vegetated swales [sic] and a bioretention area. In addition
to providing water quality, the bioretention area has been sized to
contain the one-year storm to allow the channel protection volume to
infiltrate through the bottom of the bioretention area. There are no
water quantity increases created by the development of this section
of the site. The proposed stormwater practices for this development
have been designed according to the DEC standard specifications.
Infiltration testing will be performed for the bioretention practice.
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The results of this testing will be used to complete the bioretention
sizing calculations. /d. at Section 6.

Thus, when the VOPP adopted its negative declaration, stormwater design
plans and mitigation measures were incomplete. While the 2005 deed included
restrictions on any site disturbance, no party had conducted the required
infiltration testing, and no party had completed “protocols for the handling and
removal of certain soils,” with particular regard to the facility construction plan.
Further, the VOPP did not analyze the potential hazards associated with the
disturbance of contaminated soils and air-borne soil particles upon recreational
users of Hodgman Park.

Although a lead agency may rely on outside sources and the advice of
others, it must exercise its critical judgment; the final determination on SEQRA
issues must remain with the lead agency principally responsible for approving the
project. (See, Coca Cola Bottling Co. of New York, supra; Penfield Panorama
Area Community, Inc. v. Town of Penfield Planning Board, 253 AD2d 342,(4th
Dep’t 1999). (See also Golten Marine Co. v. State Dept. of Envtl. Conservation,
193 AD2d 742, 743 (2™ Dep’t 1993); “The fact that other agencies may have had
an independent obligation to analyze the potential impacts of the facility had no
bearing on [the lead agency’s] own obligation to analyze the listed areas of
environmental concern” and also Martin v. Koppleman, 124 AD2d 24, 27 (2™
Dep’t 1987) “delegation of [lead agency’s] decision-making responsibilities is

inconsistent with the SEQRA review and consideration functions” West Branch
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Conservation Ass’n v. Planning Bd. of Town of Clarkstown, 207 AD2d 837 (2™
Dep’t 1994) it is the lead agency which must “determine which method would
most successfully ‘mitigate’ each environmental impact in question.”).

In sum, by delegating its environmental review authority to other agencies,
the VOPP failed to take the requisite hard look at the project’s hazardous soils
disturbance, reporting schedules and the potential PAH migration into the aquifer
requiring judicial remand of the VOPP’s adoption of the four resolutions on
February 23, 2012. (See, Penfield, supra, citing Matter of Tonery v. Planning

Board of Town of Hamlin, 256 AD2d 1097 [4™ Dep’t1998]).

CONCLUSION

For all the above reasons, the Croton Watershed Clean Water Coalition
respectfully requests that this Court accept this memorandum as amicus curiae and

grant petitioners’ requested relief for a permanent injunction and remand.

James Bacon
Attorney for Amici CWCWC
P.O. Box 575

New Paltz, New York 12561
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SUPREME GOURT OF THE STATE OF NEW YORK
GOUNTY OF ORANGE
ENVIRONMENTAL CLAIMS PART |

ln the Matter of the Appllcation of
VILLAGE OF KIRYAS JOEL _andA!\éAyohrz ABRAHAM

WIEDER; VILLAGE TRUST
VILLAGE TRUSTEE E BAR _
VILLAGE TRUSTEE SAMUE ]
VILLAGE {8 "TEE JACOB FREUND and VILLAGE

ADMINISTRATOR GEDALYE SZEGEDIN,
gach mdeually arid in hig official capacity,

Plaintiffs/Petitloners,
~ Orange County
For a Judgment Pursuantto Arficle 78 of the | Index Nos. 1892/07
CPLR-and a Declarstory Judgment Purstiant ’co - 3958107
Secﬁon 3001 -of the CPLR ‘ ) Moﬂon Dte: Jan 21‘ 2008
A-_gg;aiiﬁ.si‘;- ’

TOWN oF CHE§TERs r_owu OF MNRQE TQWN

OF BEOOMING GROVE; VILLAGE OF CHESTER,
(Moodna. DefendanstRespandents) VILLAGE OF W.ODBURY
and VILLAGE OF SOUTH BLGOMING GROVE (Not Contra

Befendantisespondents)

Defendantisespondents

NICOLAL.J.
The followmg papers numbered 110 1‘ 41 werse read ofy this’ combmed
. declaratory Judgment actlon and CPLR Article: 78. proceedlng on plamﬁffs"/petmoners

~application pursuant to CPLR:-§,63Q1--_a.nd §6311 fo.(_ a.n.-ptdeg:g,rannng & pcelgmm_al“y- :
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m}uhc}tion and upon the defendants'lrespondents motions, pursuanf to CPLR §321 1(a)
and §7804 for an order dismissing the cormiplaint/petition.

Pagers Numbered

EF?lc-zspcn’u:lentsIDefendants County of Orange and Orange County

Sewer District:#1 Notice of Motion - Attamey Affi rmatlon Exhiblts
(OC Index No. 07/1892) . oo v oyrviiannyveannnn. v P

Resperidents/Defendants County of Qrange and Orange County Sewer
District #1 Notice of Motion - Attorney Affirmaﬂon Exhlbrts -Reply :
Memoraridum of Law (OC Index No. 07/3958).. . T P - A

:Respohdemslﬂefendants County of Orange and .range County Sewer
District#1 Reply Memaranduny of Law (OC Index Nos. 07/1892
‘aﬂdOYISQSQ) ed b TN N e e _...n,r.u...-ii_n'p_“tg,g‘q.‘-,n‘a ;ev.,;_.;@),x_m-;s,oap~.p..-~-a.‘1z

Reéspendents/Defendants Courity-of Orange-and Orarige County Sewer District #1
Ncﬂceof Mation - Attorney Affifmation = Exh‘bit's Affidavr i Davxd Lindsey -

of Law (Prevfuusly’Adjourned by the Cout [OWen,. 3 1)

mclndéxm.mnam T S N T W77

Respondeit/Defendant Towr.of Woodbury

Noticesof Motion - Attorney Affinmation - Reply Affirmation

. (GGIHC‘EXNO 07/1892)l.l’ e ew e oa LS BN »-m’e--g_~--»'-p-'.-‘-v"f‘o;-‘f'v'-.'-_"ijiziin»o-.p_q;;'WG:

Respendent]@efendant Towitof Woodbury
Nofice of Motion:- Attomey Afﬁnnanon' Exhibits - ReplyAfﬁrmatmn
07/3958) tn:tz_o;‘-::c- R R R A R R R L A R -47’69

;Respondéntsliefendanié. Towit and Vilkige. of Chestel”

Notice of Mation - Aftorrigy: Afﬁ“rﬁaatfo*n Memstandum:of Law-
Reply Affirmaltion - E)(hlbit Reply Memoranduriy of Law:

(OC Index No. 0T/1892) . ©.vnueinvis itseemmamnrasssronininonones s, 6168

,Respondentslnefendants Town and Village 6f Chester
Notice:of Motion - Attorney Affirmation — Memorandurm of Law -

Reply Affirmation - Exhibit - Repiy Memorandum of Law . B
(OC Index No. 07/3958)-. . .. ... U ODDR PRI . ; & 4.

RespondentlDefendant Town of Bloommg Grove -

Memorand_um Qf,l_a_w (OC lndex No. 07/1892)_ ..... O RY f6 (Y4

RES)



- Plaintiffs!/
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Memorandum of Law (OC- lndekr\io 07/3953.).. DR ¢ X | B

Respondent/Defendant Village of Woodbury

Notice of Motion - Attorney Afr: mation:- Exhibits » Memorandum of Law
(OC Index. No, 07/1802) . .

D R R R N T A A ] ,.5,!.;;. PR I DAL IR

.

age ofSouth Bloomirig Grove

o ‘ ftome ation - Supplementar ~’?A’£temey Afﬁnnatroﬁ - )
Exhlblts;f-"- Memorandum of Law {OC Index No. 07/1892). . RN - & (11:

. Resndent/Defendant Vlllage of Seith B}eaming Grove

Notice of Motioh - Attomey Affirmation - Supplementa;ymtomey Afﬁnnation -~
Exhibits - Merorandum:of Law (OC Index No. 07!3953) . wsneassiee 104120

Réspondent/Defendant: \fllage of South:Blooming Grbve
Reply-Memarandun of Law (OC Index Nos: 07/1892 and O7/8958)... « voc « ww < s 226 JAZA

.Petltloners thlage of Kityas-Joel, et; al.

Attorney Affirmation. in Opposﬁan - Exhib:ts Memerandum of Law
{0OC: Index Nos; 0771892 and D7/39!

v e e SR -+ .;', RN * wg, AR ES iA € Wl .;1,22‘,'!‘126
PlamtiffslP 'trtwners Vﬂlageé e’fKiryas Jael ef. al

davit of Gedalyé Szegedin-
=xhibi duim of Law - EX ,(Preﬁaus!y Adjoumad N
‘ ﬂrt Qwen, J ])(OC Index No. 07/1892) . . S P Yt < L
Upori the foregoing papers, it is ordered that this application is resolved as
folloWs. B
~ Facts and Provedural History
Plaintiffipetitioner, Village of Kiryas Joel (Kiryas Joel) fs-one among a fiufmber of

mun‘icipa’li'ties- Wwithin the defendarit/respondent County. of Orange and

County). The individual plaintiffs/petifioners are Vt_llgage Trustees-and qtbe,r officials of

Kiryas Joel who have brought this-action/proceeding individually and in their official
capacity. Théy have brought a combinied dedlaratoty judgiment action and CPLR Atticle
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“78 préceedmg seekmg fo prefiminarily o perimanently enjoin thie County from entering

ifto a contract for sale or otherwisé undertaking any-further-action towards the sale of

wastewater treatment capacity from the Counity's Harrman Wastewater Treatment Plant

to céﬁmgniﬁ‘es outside the OCSD. Petitloners contend that the County's efforts to

. allocate some of the OCSD's newly-acquired wastewater treaiment capacity to non-

0ESD friunicipalities: violats County Law, General Municipal Law-and SEQRA.
Thie OCSD has one water treatment facility, the Harriman Wastewater Treatment

Plant, which serves Kiryas Joel, the Village of Harrman, the Viffa;geecmggm and parfof

the Towri-of Monroe, afl of which are located withindfie OCSD. The portion of the. Town

of Monme that is-oufside the OCSD as well'as the Town and Village of Woodbiiry, the

Town of. Bloommg Grave, the Village of Snuth Blooting Grove and the Town and Village
aof Chester. which haVe-been- joined in this action/proeeeding a8 necessary parties,
pu:suant %a the-order of the Courtdated July:2, 2007 (Owem, L), dre‘the municipalitiss
oulside the OGSD to which the Gounty seeks to allocate seme: of the OGSD's wastewater
treatment capac‘ty These out-oj~OOSD mitiriicipalities that have been: Ioined to this

acti“onipet%imh aybe grouped infa two categdnes for: thepurposes of this detenmination.

Moodria communities” and-are comprised of thig Town and Village of Chester, the Town

of Moniroe, the Town of Woodbtiry and the Town of Blgoming Grove, They are:so named

because all are mémbers of the Moodna Basm Joint Regional Seweragé Board and,

alongwith the: OCSD were signatories to the 1 978 Moodna Basin Inter=mtinicipal
Agreement (and its 1988 amendment), by which the OCSD agreed fo enhance its

wastewater treatment capacity by 2 million gallons per day and to allocate both the
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axpense and the: expanded wastéwater tegatment capacity to these Moodna
comiunities, The Villages.of Woodbury and South Bloeming Grove. aré the: “non-
contracting munlcipalities™ which farm the second group of out-of-=OCSD: miunicipal
defendantsirespondents. They are parties fo this pefition/action buf- were not signatories
tg the 1978 Intermunicipal Agreemient (nor to the subsequent amenﬂme@ﬂ?-
Caﬂecﬂvely., these two groups of deferidantsirespondents are. referred to in this decision
48 the out—of—OCSD municipalities.

Pursuant to the terms-of 2 Consent Decree-and Order of the United States District
" Gourtfor the Setithemn District of New York, the Coirity was given until August 1, 2006 to
expand the wastewater treatment capacity at the Harfiman Wastewater Treatmiant Plant
from.4,0 million gallons per day (the capacity wich resulted fraitthe expansion that
followed the 1988:amendrrent to the 1978 Inter-municipal Agreerient) to 6.0 miillion
gallons per day. I 2001, Environmerital Impact Sfatemerits were prepared aswas the
Statement’zof Findings. Notably, the Statemant of Findings, as adopted by the Oranige
.Gbnmy*l;;fﬁi‘s’iafur’éf expressly-states that the "purpose of the proposed enharicements -
[was] fo rf;uéetthe wastewater treatment needs of [the OCSD].and thé Moodna Basin
ity

Southern Region Joint Sewerage Board sewer setvice areds” TheOrange Cor

‘It is useful to note that the nen-contracting municipalityof the Village of South
Blootming Grove, which was iricorporated on Juily 14, 2006, Is located wholly within the
Town of Seuth Blooming Grove wh hisitself a Moodna Community. Moreover, the
Village of Soutt Blooming Grove is:part:ofthe Town of Blooming Grovie's sewer district
which discharges fo the Harrimah Sewer Treatment Plant pursuant to the inter-
municipal agreement of 1978, As for the Village of Woodbury, itis subject to-an inter-
municipal agreement of its own with the Town of Woodbury. According to this:
agreement, the Village.of Woodbury has undertaken the responsibilities, rights and
obhganons of the sewer district of the Town of Woodbury (a Maodna community) as-of
January 1, 2008.



"Legisiature theri petitioned the hNew Y.gr.k-' State Comptroller for its consent o make the
expenditureés necessary to complete the expansion project. During the pe%f%w]grécess‘ it
was the Courity's: p_c':sitio}n that the then-current capacity of the Harriman Waslewater
Treatment Plant was iiadequale to serve-the needs of the communities within the OCSD,.
lhat the Moodnia Comimunities were allocatéd 2.0 miilliori gallons of wastewatér treatrent
per day and that it was the County’s inlention to provide the tjon:;g:ont'ractin'g
muticipalities a limited {(maximurm 189,000 gallons per day) portien of the expanded
capacity of the Hamiman. Wastewater Treatment Plant. The Gourty's petitiun alsd
refiecfed that miore than 1.0 rillioh gallons per d.q_y of the '_;fet-f;ﬁ—b'@e’ztpap_d_‘e,d.‘was;iewat,er
treafmient capacity was already-accounted forwith varlous pending in-GGS0
devﬁel{qpm;ent projects and existing in-0CSD properties which had not hee ableito
receive CCSD services because ofa lack of capacity. Following fhe approval.of fts
pefition afid the adoption:of the resolution by the Orange County Legislatute, the,
Hari mé_ri;_was_tewjafte'r Treatment Plant was i'rnp:mv_e,d and expanded such that it now has
a wastéwéter-.&égnﬁe nt capacity of 6.0 miliion gallops. per day.

ir{ 2006, after the QCSD carhﬁplét,éd the expansion project; the bdunty"miliated a
plan (o a“j{_t’:’zcate more thah. 1.0 million galfons per day-of the: OCSD’s-newly-enhanced

. X
-wa'si'ewaté} treatment capacity, and the associated costs, fo the out-of-OCSD

rn,uniqipaiities. Petiticners objected on the groundsthat the County had nof quanfified the
excess t‘rés%tmerjt capacity, had not determiried that there' was adequéta-oapacity w‘%thinf
the-OCSD and had not conducted a é.EQRA review. By letter dated January 8, 2007, the
County informed the out-of-OCSD munleipaiities that the Harriman Wastewater

Treatment Plant'was on line and fully operationat at a 6.0 million gallon per day-capacity.
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mqwre as to. your interest.in a): purchasihg

capAcity; and b) consolidation of your sewer district into thia [OCSD)” The letter
spegifically referenced fh;a provision if thie 1978 Inter-Municipal Agreemient for silocating
expanded wastewater treatrmient capacity and the assoclated costs amang the
participating Moodna communitiss,

Petitioners commenced the first prdceedinglacﬁtm {Orange County lndéx Number
o¥/k! 892) on March: 1, 2007 by Ordet to Show Cause and Verified. Peﬁtxon and Complaint,
Thereatter; the-County moved to dismiss this pefition/acfion inter alia, on the ground that-
petitioners had failed fo join thg Mogdna commiunities as necessary parties:pursuantto
CPLR 1003 and 3211 -(é)(‘ifé}ﬁ Whlle thét . application was pemding befdre th‘e‘ Céuir,
on May 7, 2007 by Surimons and Vérified Petition and.ffaumpiafﬁn This second.
proceeding/action is virtually identical to the fist save that in addition to the County, it
naries: lhe Moodna communities:and the: non~ﬁontracttng muntcfpalmes as
defendan%sirespandents By Declsion and Orderof this Courf dated July 2, 2007 {Owien,
J. ), the Moodna communities:and the: non-contracting muntmparmes were joined in the,
first acﬂorL 4s necessary parties. The substantive aspects of the motion 1o dismiss were
deferred until joirdeir was fully affected. On July 17, 2007, pefitioners filed a
Supplemental Summons and Notice of Pefition ahd Amiended Verified Petition and
. Complaint seeking :.inju'nétiQé' refisf, a judgment under CPLR Atticle 78 dnd & declaratory
judgrment against the County, the Moodna communities and he non-contracting

munit:ipaﬁi’esa Théséo:untjfy“*saa;rigiha'l motion to dismiss has been deemed submittsd as to

.....



motion; i{;:;gg;r; t:ledﬁby the Vullag@ of Seuith Bloomihg Gm\/e, the Town of South
Bicaming Grové the Town and Village of Chester, the Towh of Woodbl,rr)l(R a?w!!otie Village
of Woodbury. The Town of Moniroé, which inifial ly ‘made g mofion to dismiss, has
withdrawn that application and subrmitted its Verified Answer, This'matte has been

transferred to the Environmental Claims Part and is resolved as follows,

Analysis

With respest to any Arficle 78 proceeding, it must be'determined, as a prelintinary
matter, whethet pétitioners” proceeding is timily. An Arficle 78 proceeding “must be
commenced within fouit months after the detemination to be reviewed betonias final and

binding tipon the petmoner"(CPLR 217 [3]). Save:the Pine Bush v. Cifyof Albany, 70

, 26 193, 203 (1987). Petitionars:contend that the Coutity’s lefter of: January B, 2007 to
the out-of«@, S8D municipalities offering thie sale of wastewater treatment sapatity derived

fromithe: ;gampl,@tgd expansion. pToIggt'bujlt and findriced by the OCSD praperty owriéis

Petitioners argug thatthe January 8 2007 Jetter canstituted “the: County’s ﬁrst
formal effér ta conveyto tha Moodiia Cemmunltfes more-than 1 .0:million gaﬂons perday
{migd) ofthe: mew capacity bullt and ﬁnancéd by the District property owners
Respondents contend that the Statement dff}Fiﬁd"{'n___'glés. adopted by the Orange County
Legislature on August 10, 2001 for the first expansion of ihez‘wasﬁtewéftei?freatgmam
facility, which states that the "purpose of the proposed enhanceéments: [was] fo. meetthe:
wastewater treatment needs:of [the OCSD)] arid the Moodnia Basin Southern Region Joint
Sewerage Board sewer service areas” was the eventthat should have triggered the injury
and therefore the commencerient of the Statute of Limjtations.
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masmuch as the appbmonment of future wastewater tteatment gapatity between
the County and the M:md:n'a communities was utidertaken in the 1978 later-miunicipal
Agreement (IMA), a reasonable argument cannot be made that any concrete injury
rasulting from wastewater capaeity allocation would have begn incurred some thirty (30)
years ago. Respondents canrot claim that the Statute: of Limitations conmenced in 1878
with the.exgcution of the TMA. Tha Counly's 06ﬂtﬁnﬂh‘n that the January 8, 2007 lettér
merely effeciuated along standing provision in theIMA is niot plalisible. |

Thig terms of the 1878 IMA may have ariticipated the. necassity of an elastic
mechanism for consthicting additional wasfewater treatment capacity t6 servie OCSD
municipaﬁﬁaa asiwell asfie: Moodna- comirianities, however, the Counfy cannot det

contrary 1o the applicable laws. Thée County niust comiply with the: SEQRA process and &

determiation of excess must be made pricr to the sale o offer fo-sell any excess

wastewatertreatment capacity. Although fha" County’s Janugary 8, 2007 letter seaks fo

allocate the addlﬁanal wastewafer freatment capacity in 2 manner that is oon,sistant with
the historleal Oparaﬁon of the. Hardman Sewar Treatment Facllity and with lha 1978 1MA,
the County has.failed to miake the required détermitiation forits actions under SEQRA,
Genera) Municipal Law § 119 anid County Law §253-a(1) and §266, The County. never
made a determination that the existing sewage-treatmient capacity at the Harriman Plant
was adequate to meet the néeds of the in-OGSD municipalities.

Exténding the use of 1,0 mgd of wastewdter treatment to out-6f-0C8D

miinicipalities requires a review of the circumstantas surmounding the capacity,

Circumstances havé undoubtably changed fer the OCSD members with regard to many

instances Including popullation and housing markefs. At-a baré minimurm, the County



should havé Lndertaken .tcv)-};repare a\ Supplemental Enwronmental Impact Statement
(SEIS) to evaluate re'l'ex{ant environmerital concemns to the OCSD. membefs and their
proposed increased needs, -See Doremus v. Town of%st.té'r:éa}g 274 AD2d 390, 393
(2d ﬁep’t 2000). The County has made a determination to sell capacity 4t its wésteWater?
treatment facility without consultifig the membeérs of the OCSDto see what; if any,
projects are proposed that will add to the in-OCSD municipalities wastewater There has.
been 2 history where in-OCSD miunicipalities have had moratofiums on eonstruction due *
to.a lack of capacity at the Hamiman Wastewatter Treatment Facifity: The ﬁét&i@na‘r;s
herein were subect to-such limits on thelr developrient and. therefore, the Countymust”
takeall necessary steps:to insure that the 'in—acss;Dsgmw;icipj"azliﬁgssfaréwad”quat‘e{y
~:§ilacated with regard to thelr wastewater treatmerit needs-and that Is precisely an Issue:fo
be studied pursuant to the SEQRA process,
._ ln;aﬂ&%nﬁ to the envirorimental concems that have to bé addressed by the
“Cotinty, the sale of wastewater treatment capacity requires 3 determination from the
County that the. capécity to be-sold Is actualiy beyond the needs-of the memibers of the
sewer disfnct CountyLaw§ § 253-d and 266 and General Mumclpal Law§ 119 require a
determinationbe made by the: OCSD that the treatment capacity actually.be “iri excess of
its own needs”. The County has an abligation to assess the treatmént capacity needs of
the district members and to.make a reasoned detefmination of excess capacity on the
record.
even distussed fiiture needs of in-OCSD muricipalities. Members of the OCSD ﬁnancé,d'

atid construgted the expanded capacity at the Harriman Plant for its:own use and gain.
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wuout an inquiry fnto proposed develapment.plans for in-OGSD praperties and a

determination of tha.t the existing sewage.treatment capacity at the. Harriman Planit is
adequate for the needs ;fifhé OCSD members, the County caniot offer 1.0 mgd of
=wa;sft‘ewa'té;treatmen;t‘:ﬁib Q_ut.gf-_d@fsb municipalities.

Accordingly, the defendants/respondents” motions to dismiss are DENIED and the
defendanis/respondents are hereby enjoined from semng any wastowater reaiment
capagity to any entity outside the OCSD without first complying with the pravisions of

the: County Law and the General Murdcipal Law.

Dated:” White Plains,. New York
August l’) 2008
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Aftameys for PlamtnffslPehtxoners
1e Commgree Plaza

Albany, New York 12260

'Richard F, Liberth, Esg.
Tarshis, Catanid, Liberth, Mahon & Milligram PLLC

Attorrieys for Town of Woodbu
1 Corwin Court; Suite 1479
Newburgh, New York 12550

Erie.Street.
Goshen New York: 10924

Rfchard J. Guertin, Esq

Attor r Town of Blooriing Grove
225 Do on Avenue, Suife 303
Middlstown, New York 10840

David Darwin, Esq. .

Attomey for Qrange County
Orange County. Governtient Center
255275 Main Street

Goshen, New York 10924

Richard.B: Golden; Esq.

Definis: Malioney, Est.

Burke, Mielg & Golden, LLP
Attorneys for Village-of Woodbury
30 Matthews Street

Goshen, New York 10924

Joseph G. McKay, Esq.

Karen M. Alt Esq.

Greenwald Law Offices

Attomeys forVillage of South: -Blooming Grove
99 Brookside Avenue

Chester;, New York 10918
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Stephen J. Gaba Esq.

Drake Loeb : eﬂer Kenneﬁy Goger‘ty Gaba & Rodd, LLG

y Hu Valley Avenue, Siiite 100
New Wmdsor New York12553
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To see all the details that are visible on the
screen, use the "Print" link next to the map.
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Index No. Index No. 2012-0810 Justice Assigned: Hon. Kenneth R. Fisher, J.S.C.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF STEUBEN

In the Matter of the Application of

SIERRA CLUB, PEOPLE FOR A HEALTHY
ENVIRONMENT, INC., COALITION TO PROTECT NEW
YORK; JEAN WOSINSKI; THERESA and MICHAEL
FINNERAN; and VIRGINIA HAUFF,

Petitioners,

For a Judgment Pursuant to Article 78 of the Civil Practice Laws
and Rules
-against-

THE VILLAGE OF PAINTED POST; PAINTED POST
DEVELOPMENT, LLC; SHELL WESTERN EXPLORATION
AND PRODUCTION, LP; WELLSBORO AND CORNING
RAILROAD, LLC,;

Respondents.
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NOTICE OF MOTION and
MEMORANDUM OF LAW IN SUPPORT OF PETITION and
OPPOSITION TO RESPONDENTS’ MOTION TO DISMISS

fle 130-1.1-a)

Attorney for Plaintiff

P.O. Box 575

New Paltz, New York 12561
(845) 419-2338



