APPENDIX C

AMENDED HOST COMMUNITY AGREEMENT




This Amendment No. 1 is made and. entered into as of the —_—
day of November, 2000 by and between the TOWN OF ANGELICA (tha
- "Town"), a municipal corporation 16ca.ted in Allegany County and
: RYLAND FACILITY ASSOCIATES ("Hyland"), a New York partnership
If.",‘angaged in the business of aclid wagte management in the Town of
Angelica.

' INTRODUCTTON

WHEREAS, the Town and Hyland are Parties to the Amended Host

Commum.t.y Agreement of December 27, 1999 (t.he *Amended Host
J&g'reement v).
‘ . 'WHEREAS, the Partiaes desire to amend the Amended Host
-Agreemene to clar:lfy the pracedures for the referends providaed in
-b.he Amendod Rost lgroelnenl: '

Now TREREPORE, in conaideration of the premiases and the

mutual ‘covenants hereinafter ser forth, the Parties agreea ag

follcws

1. Amsndment of 8egtion IV.D. the Anendad ko-l: momg.'

-i‘he first sentence of Saction IV.D. of the Amended Rost Agrecment
19 hereby ‘amended to: read as follows: "No furthar exXpansions of the
Hyland Project beyond the Total Grandfathered Cell Araa, p],ua.
auppoztmg fncilitiaa, shall ke allowed unless the expanaion is
approved by (1) a permimsive referendum, paid for by Hyland, and
(2) a ma.jorit:y vote of the Town Board. A pexmissive 'refezendm may
be, requestad by Hyland at any time; subjact to the limitaticms set
forth ‘balow, and mhall be Processed purasuant te Town Law secc4on
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"91, dncluding the voting requirements #et forth in that geocion. "

2. Definitions. Capitalized teims used herein which are not

" otherwise defined herein shall have the meanings as defined in the
- Amended Host Agreement.

: 3. BRatification of the Anended Hoet gggoﬁma. As amended
'5flff ~.}pby':his Amendment No, 1, the Amended Hoat Agreement continues in
T full foree and effoct., ,

: . . < .. IN wmuzss WHEREOF, the Parties, through theiy duly authorized
‘j-:':gpres’entatzives, have executed this Amendment No. 1 as of the dare

| set £orth above.

THE TOWN OF ANGRLICA
- By . . .. . A ) ., .
: ‘ CraidV Schlau :

Title: Supervisor
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MNi}ED HOST COMMUNITY AGREEMENT

, ‘This Amc«nd;&! Agieement is madc“this'Zj day of“@. 1999, hetween the Town of
Angelica (the "Town'), a x;jqf.ic‘ipn(’wrporatioxg'_l.c_éca‘x‘edih Allegany County, New York, and Hyland
Facility Associates ("Hyland"), a New York partnership engaged in the business of solid waste
managemeat in the Town aFAngelica. R ' :

~ WHERELAS; nor abr)ur'Ap'riIfZ’{}lt:gi,"i}})96, the Town and Hyland entered into a Host
Community Agreement (hevginafrer the "()rigi:;’g{_}.’{pst Comounity Agrecment") as part of.an overall
resolution of then-existing diputes; atd o ‘

W‘H,EREAS,..;QH or abcut April 15, 1998, the Town sdopted Local Law No. 1 of 1999
relative 10 Jandfills within the Town; and

W].'-IERF.AS.;'T:on or about May 12, 1998, Hyland commenced an acticn in New York
Supreme Court, Allegany County (hercinafter the "Pending Action"), challenging, inser alia, Local Law
No. 1 of 1998 and the applicability of I ocal Law No 1-of 1998 o the Hyland Project; and

WG RI-IAS,’; the Town has contested the relicf requested by [yland in the Pendiny
Action; and -

WI-.IEREAS,fthc partics desire to enter into an Amended Agreement to resolve 2l
outstanding differences and:-:io' definc the rights and obligations of the partics with vespect 10 the
Hyland Project on the termsiand conditions stated herein,

NOW, TBEI@:FORE, the parties hereby agree as follows:

L Effective Dats of the Amended Host Community Agreement and Applicability.

A This Amended Agrecoent shall hecome cffective on the date when it js executed by
9sth pardics and all the following-cvents have ocourred:

1. The /@n}gélica Town Bosrd has adopted a resolution approving this Amended
Agregmont and authorizing the Town Supervisor to exceute this Amended
Agregment-on behalf of the Town: .

The parties bave executed a Stipulation and Order in the Pendigg Action
discontinuing the peoding action, with prejudice, subject o the reservation of
rights sct forth in paragraph IX of thig Amcended Agreement;

™~

3 The Angelica Town Board has duly adopted an amendment 1o Local Law No.
1 of 1598, in the form annexed bereio and incozporated herewith as Exhibit "A",
supettediag the provisions of Land Law No. 1 of 1998 with the terms set forth
in Exhibit "A", and exempting the Hyland Project, as defined in this Amended
Agreement, from the applicability of Local Law No. 1 of 199%; and

4. The Court has approved this settlemens pursuant o Town Law Section 69
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B. This Amendgd Agreenment shall supersede the Original Host Community Agreement,
cxcept that iy dispute concerning the rights ang liabilities of the parties between April
23, 1996, and:the cffective date of tis Amended Agreement shall be governed by the
Original Host Community Agreement. '

Term of Agreement.* The tena of this Amended Agreement shall be from ity effective date
through the time whén all cell arca contemplared by this Amended Agreement, as defined jn
subparagraph TV (A)*;‘Bdluw, is full of waste 1o the extent allowed by the New York Department
of Cavironmental Cqéwcrva.tion (ADEC®), vnless a suceessor host commubity agreement s

enacted pricr 1o thatidate,
g

Release.  The pam&s bereby release ope another and thejr respective heirs, executors,
administrators, xuwgﬁsb!s, and assigns, from any and all actions, causes of aclion, swits, debts
or claims of any k;p@ijjq&ludjn;;: (1) all claims asscrted by either parly in the action formerly
pendiag in the Unittll States Disuict Court for the Western District of New York entitled
Herdman v. the Towsyof Anpalica, (95-CV-0291(H0); and (2) all clajms asserted in the Pending
Action. This relcaselfs intended to_be read in canjunction with paragraph IX of this Amended
Agreement and subjiet to the reservation of rights stated in paragraph 1X.

R
Lbe [yland Project.

A. This Aroenddg Agreement applies to the landfill confi puration which was the subject
matter of allfpermit proceedings conducted before the DEC to date, consisting of
approximatefy 29 acres of landfill cells, plus supporting facilities, together with oy
cxpansion p;gpqﬂed by Hyland for up to an additional ten (10) acres of landfill cells,
plus sapportipig facilities. For the purposes of this Amended Agreemert, The Iyland
Project shall'include the permitted cell area plus an additonal ten (16) acres of cell
expansion, fof'i total of approximarely 39 acres of total cell area (hereinafter the "Total
(rrandiathergd Cell Arca™. Ta addition, the Hyland Project shall indude any expansion

approved in'Bccordance with the procedures specified in subparagraph I of thig

paragraph atywhich time the Total Grandfathered Cell Arca shall include 39 acres of

cell arca wopether with the expansion acreage 5o approved.
B. The Town sh,ul not:

1. Oppéﬂc 40y expavsion of the Hyland Project up to the Total Grandfathered
Cell Area ag described in thiy patagraph IV; provided, however, that gothing
nereifl ghall preciude the Town from exercising its right to due process 10
mrciéipatc N any permit modification application initiated by Hvland relating
to a Yertical expansion of the Hyland Project beyond the side slopes and
elevatipg.contenplated by the existing permit: - The Town shall not oppose any
modx'ﬁbaﬁou of the side slopes within the Jimjts authorized by DEC regulations.
Hyland will net apply for a verticst-ezpansion-above the height that will be
visibke fromn residential souctures in axistence on the cffective date of s
Amorided Agreement Jocated withig the-Viltape of Angelica,
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Adopt ar amond any Joval laws, codes, rules or regulations to regulate, or take
any acuon to interfere with, or regulate the Total Grandfathered Cell Ares,
plus suppomrw facilities; i.e. the Hyland Project, as defined in this paragraph
v;

3. Oppou, any increase in the daily capacity at the Hyland Project, up o a toral
of 1,000 tons per day, providing thut Hyland demonstrates that such un increase
in d.u}y tonnage will not have any significant adverse impact on trafiic flow
based upon & level of scrvice analysis; for the purpose of this agrecment, the
level. of service will not be impacted vnless the awmber of wasie vehicles
dz,lwermg waste to the Hyland Project exceeds 128 triicks per day (on a2
quam‘.ﬂy avcragc.) or

4, L’xccpt as provided in subparagraph's 1,2, and 3, of this paragraph, the Town
Board Feserves its right fo participate as a party in any permit application and
envirshmental review process, and to present reasoos why any such application
should ar should not be approved, or why particular conditions should atvached
10 thé approval. and to cngage in any adminisuative proceedings or legal
procegdings that the Town Board considers appropriate with respect to such an

appligation.

Nothing herein shall preclude the Town from adopting or amending a local Jaw, code,
rule or regulation probibiting expansions of exsting solid waste facilitics and/or
prohibiting new solid waste facilitics cntirely, providing that the adoption ar
amendment of a Joca) Jaw, code, rule, or regulation js subject to the rights confirmed
for Fiyland, as is set forth in this Amended Agreement.

No further expansion of the Hyland Project beyond the Total Grandfathered Cell Area,
plus supporting facilitics, shall be allowed unless the txpansion is approved by (1) o
majority of the registered voters of the Town in a permissive referendum, paid for by
Hylaod, and (2) n roajarity vote of the Towa Board: Avy proposed expansion that is
subject to the referendum requirements, is limited to four unsuccessiud refererida, with
ne more than one referenda in avy calendar year. Tf an expansion is approved by
referendum, there is no lirit on the number of time 8 the expansion may be put to a
vote of the Town Boartt. Anyexpansion proposed following a successful referendum
it subject co the same limity; i.c., no more than four refercnda end ne more then one
referendum ifi any catendar vedr with oo limit on the numher of times the matter may
be put to a vote of the Town Board.

in the cvent that the Town should adopt ‘or wmend -any local law, code, rule or
regulaiion, enact legislation similar to either Local Law No. 1 of 198S und/or Lach)
Law No. 1 of 1998 relative to the Hyland Project, or take any acuon affccting the
operation of the Hyland Project;” then the Myland Project, as described in this
pazagraph TV, shall be deemed vested for the purpose of detenmining the applizability
of any snch amendmen?, legislative enactment, or action fo the Hvland Project.



V.

Road Improvemenis and Site Agcess.

AL AL DLN S4

Access to Herdman Road and the Hyland Project.

L Herdmsn Road was abandoned to Hyland pursuant to the terms of the Original
Host Community Agrecimnent, Notwithstanding the abandonment of Herdman
Road, any resident of Allegany County shall be cntitled to eater upon Herdman
Road during normal working hours for the purpose of aceessing or ohscrving

Hyland's operations.

2. At any time duting construction of the facility or after operations have begun,
any Town official, or any person employed in a professioual capacity by the
‘Town Board, such as an engjneer, shall have the privilege of visiting, touring,
or inspecting Hyland's facility or any specific compoaeats of Hylapd's
operations, without restriction. Subject to reasonable resfrictions adopted by
Hyland regarding the timing, trequency, and manner of visits or inspections,
any resident of Allegany County muy algo visit and inspect the facility. For
reasons of safety and 1o avoid interference with operafious, Hyland shall
designate one or more employees to be available at all times & accompany any
such visitor, ard no person shall be entitled 10 visit-or inspect Hyland's
operations unaccompanied. Hyland shall accommodate all such visivors during
normal working hours.

Except as provided in paragraphs 1 and 2 above, Hyland reserves the right 1o
pmliﬁ)lt any person from entering onto its premises without its consent.

(53

4, Hylang shall, moreaver, be entitled 1 deny entry onto any part of its property
and § refuse visiting privileges to aiy person who commits any il cgal,
destividtive, or disruptive act dirceted toward Hyland, on Hyland's property or

.l-lerdi:i;a.-n"Road.

Repair of Peagock Flill Road Fojlowing 1 nerade. Hyland has upgraded Peacock Hill

Road pursuant 1o the terms of the Original IMost Community Agreement. Hyland shall

mainiaio the §tructury integrity of Peacock Hill Road (i.c., undertake any capital

improvementy'required) berween the State-maintained portionn of Route 17 znd

Herdman Rodd in a condition that is suitable for pse by tracks traveling to wnd from

the }yland Prgject, and Hyland shall he responsible for any dunage caused to Peacock

Hill Road By feason of the negligence of Hyland or the negligence of operators of

vehicles a»oc;atcd with the construction or operation of the Hyland Project. Nuthing

in this Amended Agreement shall obligato Hyliand 1o be responsible for snow and jce
removzl on ‘Pﬁhcock Hill Road or any other public roadway.

Unfercseen ‘]'.z' Zzgfﬂc Congestion. IT traffic on Peacock Mill Road increases beyond 128
trucks delivering waste 1 the Hyland Projec per day (on a quarierly average), such that
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a truck climbing lane or ather modification to Peacock Hill Road is noeded to alleviate
troffic congestion, Hyland shall pay alf costs associated with the design and eonstruction
of modi{icatlons to Peacock Hitl Road.

Village apd Stare Consenr. The parties acknowledge that a segment of Peacock Hill
Road between Route 17 and Herdman Road is owned by the State and maintained by
the Village of Angelica (the "Village"). The failure of the Village and/or the State to
<onsent to the improvements and inaintenance contemplated under the original Host
Comumunity Agreement, or as described herein, shall not affect the validity of this
Amended Agreement ot the parties' obligations regarding the remaining scgments of
Peacock Hill Road.

Transportatiop of Waste. Hyland shajl adopt rules and policies to require all persons
transporting solid waste to, and returning from, the Hyland Project to travel directly
from Lxit 31 on Route 17 ta Peacock Hill Road and to retusn via the same route, and
to prohibit the transportation of waste through the Village except to the extent
necessary  exdt from, or enter onto, Exit 31 on Rowte 17. Such rules and policies shall
provide that Hyland may refuse loads from trucks that do not comply with the route

limitationy.

Vi.  Limitations on Operations.

A

Waste Probibitions. Hyland shall not store or dispose of any licensed material requiring
a radiogetive material license from arey state or federal agency or regulatory authority
within the Town of Angelica, and shall not make application to convert the Hyland
Project to a hazardous waste landfill, or-tor-site 2 new hazardous waste landfill on the
property currently owned by Hyland. For the purposes of this Agreement, hazardous
wastc landfill shall bave-the-sameroeaning as a facitity at s regulated by Subtitle "C"
of ihe Resource Conservation and Recovery Act, 42 U.S.CLA. Sections 6901 et seq., and
Environmental Conservation Law, Afticle 27, Title 9. and the rules and regulations
promulgated under those acts.

Incineration Prohibition. Hyland shall not construct or make application for the
construction or operation of a waste incinerator within the Town of Anhgelica.
. [IPAN

. . mon

Alternate Solid Wastes.

1. In the event that Hyland determines to apply to the DEC for approvai to
dispose of alternate solid waste materials at the Hyland Project, Hyland shall
provide 30- days sdvance notice to the Town Board that such an application will
be madc, which nodee shall set forth all material terms of the application that
Flyland proposes to make. - ’

The Town Board reserves ity right to participate as 2 party in any such permit
application and cnvironmental revicw process, and to present reasons why any

1)
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such applicition should or should not be hpproved, or why particular conditions
should be atrched to approval, apd to cngage in any administrative
proceedings or legal proceedings that the Town Board considers appropriate
with respect to such an application. .

In the event that any such permit modification is granted by the DEC, and
Hyland ultimatcly disposes of alternate solid waste materials at the Hylsnd
Project, the Town shall be entitled tipping fees on such waste, as provided
in paragraph VIII(A) herein, and the tons of alternate solid waste materials
shall be cansidered in all respects for purposes of determining the terminationr
date of this Amended Agreement ay provided in paragraph 11,

D. Additiona] Sefeguards. Hyland shall, at al] times, operate the Hyland Project with the
following safeguards regardless of whether they are required by the DEC permit
applicable to the facility: -

I

(2]

Gas Collection:  Fiyland shall design, install, operate and maintain a gas
collecetion system to collect and treat landfill gases generated at the Hyland
Project.

Pore Preésur,g__lze_lig.(’: Each cell shall be constructed with a pore pressure relief
systom-below the liner system.

MMQHQLLQ&}: Dotection: The pore pressure relicf system shall be
designed and constructed to allow Separate- mnonitoring of cach subcell as an
additignal means of leak detection. e

VIl Righto f..!&mc;.c;tigm;iw@g,s_ag.liqt_ise-

(B

In addftion to the rights of aceess set forth in paragraph V(B) above, members
of the Town Board, or their designated inspectors or representatives, shall have
the right to inspect, monitor, or verify Hyland's operations or testing
procedurss, or W perfonm their own tegts oy analyses whenever the Towp Board
deeinw it peeessary or appropriate, subject to Hylund's right to participatc in any
such tests or anglyses through split sampling. This right of mspection ghall
survive closure of the Hyland Project. For the purposes of this paragraph,
closyre shall mcan that the facility has been closed in accardance with
applicable requirements of the DEC.

Hyland shall cooperate fully with any such measures and shall assist the Town
and its representatives and designees, ag aecded. Such praceduyes shall be
vonducted 50 as Dot to interfere with the opcration of the Hyland Project,
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The Town may engage professional assistance for purpose of inspecting,
monitaring, verifying, or apalyzing any aspect of Hyland operations. Hyland
agrees. to reimburse the Town of Angelica for the costs of independont
inspedtions up 16 the sum of $10,000 per year. Anqually, commencing on the
anniversary date of this Amended Agreement, Hyland shail pay the sum of
310,000 to the Town. If the Town elects not to ntilize the whole of such sum
duxin’g'aany i year, the Town may accunulate any_unspent balance in a special
fund. *Any accumulated funds shall be utilized for engineering services only -
consistent with the terms of this subparagraph. The payments contemplated by
this subparagraph shall- terminate upon closurc-of the Jyland Project.

Ll

Reporting. b}?land 8hall provide the Tawn with copies of the following documents
within 15 dayg:afrer they are submitted to the DEC or, if they are not required to be
submitfed to the DEC, within 15 days after they become available to Hyland:

1. ! {ylan,d"s annual report on post-closure costs and surety fund deposits;
2. Proof;tp}' dosurc and post-closure costs and snrety fund deposits;
3. All quarterly reports required by the DEC with respect Lo waste tonnage

rcoeivgd at the Iyland Project;
4, All vmter quality reports relative to monitoring at the Fiyland Project;
5. Anjr u,qt results of teachate-quality; and
6. Any aﬁplicaﬁons for new perruits, permit modifications, or permit rencwals.

Access w other doguments. During, the term of this Amended Agrecnient, Hylapod shall
also provide the Town, within 5 duys of a written request from the Town Board, from
the Town Supsrvisor, or from any attorney or engineer employed by the Town, copies
of any other reports or correspondence submitted to, or received from, any state or

fedzral sgeney relative 10 the operation of the Hyland Project.

Public Access tp Documents. The Town of Angelica may make any of the forcgoing
documents availablo 1o the public for inspection.

Aunval Budget Projections and Monthly Reporing. Annually, at a date specified by
the Town on a¥ least 30-Jays written votice to Hyland, Hyland shall submit 10 the Town
an annual budget projection of the antcipated host community fees to be paid to the
Town during the upcoming year. Monthly, by the 15th day of each month, Hyland shall
report to the Town the total volume of waste received dursing the preceding month,
rogether with a calaration of the host community fees associared with such volume.
The partics agree 10 work cooperatively 1o facilitate the orderly reporting of budge
projections and information, as contemplated by this paragraph.
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Notjficatjon _Qggmﬂggfgﬂmmiﬁcag;@s. Jyland sha)l, at least ninety (90) days
inn advance of any meditication requested from the DEC that is dlassified as a major
maodification undor applicable DEC regulations, provide written notice to the Town of
Hyland's mtent to request a major modilication. Such notice shall include sufficient
detail to apprdse the Town of the nature and purpose of the requested modification.
Hyland shall; at least thirty (30) days prior to any application to the DEC for a
muodification -that is classified as 2 minor modification under applicable DEC
regulations,; provide written notice to the Town. Such notice shall include sufficient
detail concerning the nature and pwpose of the roguested modificarion. Nothing
herein, however, shal) require any advance notification to the Town regarding any
modification:that is effectuated through the construction procesy or as part of the
construction certification process. At least thirty (30) duys following any modification
implemented through the construction process or the construction certificarion process,
written notics shall be provided to the Town regarding the nature and purpose of eech
modification,.

VI Payments to the Town by Hyland.

A

Tipning Fee. Hyland .9hml‘ pay to the Town of Angelica tpping fees at the rate of $1.50
for cach ton of wasto reovived at the Hyland Projoct. All tipping fees shall be poid on
2 quarterly basiv within 30 days after each quarter (as established by the DEC).

Adiustment to Tipping Fee. On the effective date of this Amended Agrcement, the
tipping fee is $1.58 per ton of waste reccived at the Hyland Facility. which reprosents
7.17% of the average gross tipping fee received at the Hyland Facility [or the 1welve
rmonths ending September 30, 1999, For the purpose of this subparagraph, average
gross tipping fee shall mean the average price received-by Hyland for all solid waste
disposed at the Hyland Facility during a given time petiod, exclusive of transportation
charges.  Anpualty, commencing upon the anniversary date of this Amended
Agreement, the tipping fee shall be adjusted up or dowa as a formula based upop 7.17
percent of the average gross tipping fee churged by Hyland over the twelve months
immediately preceding Odctober 1st of each year; provided, however, that if the amount
resulting from the formula is less than $1.58 per ton, the tipping fee shall be §1.58 per
ton [or that year. Or or before thre-Anmiversary date of this Amended Agreement,
Hyland shall eertify 1 the Town the increase or dectease in the tipping fee payable to
the Town. Such certification need not include any information on the fipping fecs
charged by Hyland. ‘Al infonmation provided to the Town shall be maintained as
confidential husiness information and shall not disclosed to anyone. The Town may
Teview, at its own expense, Hyland's records pertinent to the gross tipping fee charged
to third partles through an independent Certified Puhlic Accountapt, provided that the
Cerufied Publie Accountant agrees to sign a confidentiality agreement consistent with
the terms of this paragraph. Any dispute over the amount of the tipping fec payable
ter the Town shall be subject 1o the dispure resolution provisions of paragraph X of this
Apiended Agreement. Any report or information submitted by a Certificd Public
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Accountant to the Town pursuant to this paragraph and any dispute resolution sought
pursuant to paragraph X shal) be subject to the confidentiality provisions of this
paragraph. ;

Anplicavion of Tipping Fegs 10 Taxes.

L Hyland's obligaion, 10 pay Town rtaxes unaffected. The payment of tipping fecs
and other payments provided berein shall not affect the obligation of Hyland
10 pay annual Town taxes, as determined by the asscssed valuation of the
Hylaad Project. Flyland retains its tight 10 seck review of j1s assessment,
including judicial review.

o

Use of tippiag fees by the Town. As patt of cach anmal budpet, the Town shall
identify how the host community fees will be used to meet the Town's budget
nesds,

Recyeling Fees

1. [n the event that Hyland recycles and solls any ash, metal, gas, electricity, or any
other products from. the solid waste extracted trom the ash monofill
("Recyclable Product"), then Hyland shall pay to the Town, on a quarterly basis,
a recycling fee eque 10 5 percent of Hyland's gross receipts from the sales of
Recyclable Praduct. For the purpose of this Amended Agreement, gross
receipts shall mean all amounts received by Hyland for the sale of Recyclable
Product. No recycling fees shall be required for Recycled Product thal is

utilized on site.

Within thirty days after the end of each quarter of Hyland's fiscal year, Hyland
shall furnish to the Town quarterly statements showing gross receipts from the
sale of Recyclable Product Hyland shall make its books and records pertaining
to the gross recipts from the sale of Recyclable Product only available to the
Town, or its designated representatives, on a periodic basis for review or audit.

)

Specisi Assessroenty and Taxes. Hyland may offset against any amounts due to the
Tawn under the terms of this Amended Agreement, any mnount that Fylaod is
required to. pay to the Yown by reason ot amy gpecial assessments or taxes, other than
veal property taxes, imposed by the Town relative to Hyland, its property, equipment,
employecs, sand/or business operations. Any such setoff shall be subject to the dispute
resolution provision of paragraph X of this Amended Agreement.

Reservation ol Rights and doint efense of This. Amznded Aprecmment.
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Reservation of Rights. The making and execution of this Amended Agrezraent ghall
unt be constried as a waiver or concession on the part of either party with respeet o
any matter asherted in the cowrse of Jitigation between the parties, or with respect to
the legality, constitutionality, or enforceability of Local Law No. 1 of 1988, Local Law
No. 1 0f 1958, and the Amendment to Local Law No. 1 0of 1998 Exhibiy ("A"), or the

applicahility of such laws to the Hyland Project,

Covenant Nopto Sue.

L. Notwithstandir.g the foregoing, Hyland agrees that it wil] make no claims
regarding the legality, constirutionality, or enfarceability of Loca) Law No. 1 of
1988 gad/or Local No. 1 of 1998, as they apply to the Fyland Project, in any
administrative proceeding or legal proceediog in any court until and unless the
Town'haw breached any material term of this Amended Agreement which
inaposes an obligation upon the Town or unless the Town should enact local
leglslation purporting to amend Local Law No. 1 of 1988 and/or Local law Ne.
1 0f 1998 to make thoir prohiditons and/or requirements applicable to Hvland,

ar enact similar legislation affecting the operation of the Hyland Project.

2. For the pucposes of this Amended Agreemont, the materis] terms of this
Amegded Agriement which impose an obligation on the Town include cach
obligation of the Town defined in the following paragraphs of this Amended
Agresinent: paragraph 1 (relating to the events required-prior o the effective
date of this Ameuded Agreencnt); paragraph IV(B) (rolating to prohibitions);
paragtaph V(A) (rolating to road abandomment or the alternative road
upgrade); paragraph V(C) and (D) (relating to the upgrade and repair 16
Peacork Hill Road), and paragraph. IX(C) (relating to joint defense of this
Amerided Agrcement). Each obligation of the Town stated in this paragraph
OT uny legislative . cpactpent identificd in - pacagrapht X (B)(1) shall be
copsidered in the disjunctive for the purpose of detennining whether Jyland's
right fp challenge Local Law No. 1 of 1988 and/or Local Law No. 1 of 1998, a3
they rilate to the Hyland Project, has been revived.

Joint Defense. Should any person commence legal proceedings to challenge (1) this
Awnended Agreement; (2) the 1996 smendment to Local Law No. 1 of 1988 adopted
in furtherance of the (yriginal Host Comimunity Agreement; (3) the amendment to
Lncal Law No, 1 of 1998 (FExhibii: "A") adopred pursuant vo the terms of this Amended
Host Community Agreement; or (4) the procedures by which they were effectuated,
hoth parties agree to defend this Amended Agresment, the 1996 amendment to Local
Law No. 1 of 1988, the Amendment 1o Loca) Law No. 1 of 1998 (Exhibit "A"), and/or
the procedures by which they were effectuated... Both parties shall cooperate in
organizing and coordinating 2 joint defense so us to avoid duplicative or unnecessary
legal fues, expenses, anid distrursements, and-Hyland shall-indemnify the Tawa for all
such fecs, expenses, and disbussements reasonably incurred in connecion with any such
defense.
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Defenye of Local Lav No. 1 of 1988 and/or Local Law No. 1 of 1998 and/or the
Amendment foocal l.aw No. 1 of 1998 (Bxhjbir."A’).

1. 1 at gny time during the term of this Amended Agrecment any party should
seek Qr atteinpt to site another waste disposal facility within the Town of
Angq_iica, the Town reserves.its-tight to assert that Local aw No. 1 of 1938
andjof Local Law No. 1.of 1998 and/ar the Amendment 1o Local Law No. 1 of
1998:{Exhibit "A") are valid-and-enforceable and to enforce their provisions

againiyt that party.

2. In that event, Hyland agrees that, at the request of the Town Board, it will
coopgrate with the Town Bonrd and will participate, to the extent that such
parti¢ipation is not inconsistent with the reservation of rights stated in this
Amended Agreement, in any litigation between the Towa and the parly seeking
to ity another wiste disposal facility within the Town by supplying any
alfidayits or other factwal materials reasonably requested by the Town or its
attoeneys for pusposes of such litigation.

3 No 88ch assistance or cooperadon from Hyland shall be construed or be
deompd to be an admission by Hyland regarding the legality of Local Law No.
1 of 1488 and/or Local Law No. 1 of 1998 and/or the Amendment t Local Law
No. Libf 1998 (Exhibit "A™), or their-applicability to the Hyland Project, or be
constfped to be in derogation. of the reservation. of tghrs contaived. in this
Amemded Agreement.

X.  Resolution of Disputss.

A

y_g_szgnia;i_(m. n the ¢vene of a dispurebetween the partics, the parties shall atterupt
good faith 'td resolve any controversy or claim. arising out of, or relating to, this
Amended Agpement promptly by negotiations between senior representatives of the
partics.

Mediation.

1. In the event that the parties arc unable to resolve any dispute through
oegoffation, the: parties agreeto mediate any such dispute. The partien agree
that mediation shall be comducted promptly and efficicntly in an effort to
resolve any such dispute.

2. Any party desiting to invoke mediation shall send notice to the other party
regargling tho issues to be mediated. Both partics shall, within ten days of such
a notie, agree npon » mytually acceptable mediator who shall be independent
and itapartial, bave full authority w implement the process required by this
paragraph, and have full authority to schodule meetings and 10 require the
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production or exchange of relevant information as is neeessary o promptly
resolve the dispute. 1f the parties capnot agree upon a mediator within 10 davs
of such notice, then the dispute shall be refereed 1o JAMS/Endispute, loc., 73
Tremont Street, Boston, Ma, 02108-4 10 (617) 22K-0200, for the appointment
by them ol a mediator reasonably tocal 1o Allegany County. Both parties shall
pay the cost of the mediator equally.

RE Any compromise achieved through mediation shall be memorialized in « report
readered by the mediator. [n the event that the dispute is not resolved through
mediation within sixty (60) days after the mediator has been appointed, the
mediator shall render o report regarding the nature of this dispute, the
mediator's opinion as to how the dispute should be resolved, and the mediators
opinion regarding which party is at fault ip the dispute. The report rendai e
by the mediator shall be non-binding. und shall net be admissible in ...
against either parly, except in connection with, an appheation for attorney's ices
as provided im paragraph X(D) bclow.

4 Any time limit in this paragraph may be extended by mutual agreement of the
partics.

Availability of Judicial Relief. In addition to any rights or remedies that the Town
might otherwise be entitled to invoke, the Town ray seek enforcement of any provision
of this Amended Agreement in a legal or equitable proceeding in State Supreme Court
sceking appropriate injunctive relief, which refict may iretude an order and judgment
affirmativcly dirccting Fiyland (o comply with the obligations-imposed by this Amended
Agreement, ao order and judgment directing-Hyland to refrai from conduct prohibited
by this Amended Agreement, an order and judgment directing Hyland to pay monetan.
sums requircd under this-Amended Agreement; or a judgment declaring the tignis o
the Town under this Araended Agreement. Hyland shall have all rights and remedics
available to it in law orin-equity, and nothing in this Amended Agreement shall be
construcd to limit those rights or remedies. However, no action may be maintained by
cither the Town or Hyland until the processes contemplated by paragraphs X(A) and
(B) have been completed.

Lxpeuses of Enforcement. In the event that the Town prevails in any action againg
Hyland alleging any violation of Any provision of this Amended Agreement and right
to reliet where the Town has participated in mediation and reccived a favorablc report
from the mediator regarding the same isyues advanesd-in the litigation, the Town shall
be entitled w recover raasonable attorneys' (ees, filing fees, and other expenses anc
disbursements reasonably-acerued-in conmection-witlr the prosecution of the action or
proceeding, o

Land{jll Oversight Committee and Fnforeementof Violations,
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Landfill Oversight Commitiee. In order to foster an open cxchange of iformation and
to address Issues asgociated with the Hyland Project, the parties agree to cooperate jg
the ereation of a Landfill Oversight Committee. The Landgi) Oversight Comnmittee will
consist of one representative appointed by the Town Board, one represeatative
appointed by Hyland, and one representative appointed by the two appointees. The
role of the Landfill Oversight Committee shall be:- (1) to review all issues of concern
10 the Town associated with the operation of the Hyland Project and how the Hyland
Project interfaces with the Town under the terms of the-Amended Host Community
Agreemeat; and (2) to tesolve enforcement (Usputes. The Landfill Oversight
Committee will be authorized to hire sn indepeadent consutrant with an annual budget
in the amount of $5,000, to be reimbursed by Hyland. These fees will be in addition to
the funds for sginccring fees provided in paragtapli VII(A)(3). '

Nuisance Violations. In order 1o prevent muisance violations relating to odors, dust,
blowing litter and noise, the Landfil Oversight Committee is empowered to assess
penaltics against the Hyland Project for the violations defined below, At any time when,
the Landfill Qversight Commyjttec belioves that a violation has occurred, it shall send
written notice to Hyland régardtag the spedifics of the violation, including the date and
time of the violation, the conditions observed and the petson who observed guch
conditions. AMN such notices shall require the concurrence of 23 of the Landfill
Oversight Committee prior to isuance, and sball . be. based -upon the personal
obscrvations of members of the Land(ll Oversight Committce and/or demoustrative
evidence (such as photomphs,nﬁdm.mqurepom, and the like) that depict
the conditions which «re the subject of the complaint. - Hyland and the Landfill
Overgight Committee shall aegotiate in good faith-to resolve the alleged viojation and
to correct any problem: identified in the alleged viofation, -In the event that Hyland
and the Landfill Oversight Committee have pot ggreed 1o comprotnige the alleged
violation, Hyland shall, within 30 days after reccipt of the notice of the alleged
violation, oither (1)-pay-the assessed penaitics; or (2) dispute the penalty by requesting
hinding acbitration. In thc event that the Town Board disputes any result arrived at
between Hyland and the Landfitl Oversight Committes, the Town Board may dispute
the result by requesting binding arbitration. Binding arbitration shall be conducted in
accordance with Artick-75 of the Civil Practice Law and Rules and the Rules of the
Apicrican Arbitration Association, aud shall occur ju Allegany County, New York, with
single athiter. The party requesting the arbitration shall be responsible for the costs of
the arbitration. Hyland and the Town Board shalf be parties.ta any such arbitration.

Schedule of Nufsance: Violations: -

1. Blowing litter offsite: Not less than $25.00 nor more than $100.00.

2 Dust conditions that extend offsite: Not less than $50.00 nor more than
$100.00.
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3. Odor conditions that are detectable at neighboring residences or other areas
regularly accupied by humans: Not Jess than $100.00 nor more than $250.00,

4, Noise conditions that violate the Boise bimitations set forth in the DEC permit
applioadle to the Fyland Praject ( for the pwpose of this provision, property
owned by Hyland shall include auy property over which Hyland has acquired
A noise easemeat): Nof lesy than $250.00 nor more than $500.00.

5. For any violation that js alleged to be a continuing violation, IHyland shafl have
a period of 10 days to correct tho violation following receipt of written notice
the Landfill Oversight Commirtee without incurring additional fines or

provided, however, that the Landfill Ovewight Committee o8y assesy
not less than $100.00 and no more than $500.00 should Hyland fail to
alleged ongoing violation at the conclusion of the 10-day grace period -

in this paragraph.

The remedios stated in this Paragraph shall be cunmlative to any remedies the state may
bave regarding alleged nuisance violations.

XIL.  Miscellaneous Provisions.

A,

C.

D.

Transfer or sale of business. Hyland is prohibited from transferring or selling the
busincss that constitutes the Hyland Project to any other person or entity, unfess that
person or entity shall firet execate and deliver to the Town 2 written agreement that the
person or entity will be hound by the provisions, teams; andcomditions of this Araended
Agreement and will comply with ther in all respects, T

Successors und Assigns. This Amended Agreement shall be hinding upon the parties
and their successors and assigns, shall be recorded - ia-the office of the Allegany County
Clerk, and shall be decined to run with the land now owned by Hyland adjacent to the

Hyland Projeot.

Scverability. M any provision of thiy Amended Agreemeat is adjudged to be void,
invalid, or fllegal by a final judgment of a court of tompetent jurisdiction, then the
remaining provisions shall remain in effec:.

otices. Any potice required o be given under the terms of this Ampended Agresment
may be given by depositing the same in the United States mail, Pirst Class, postage
prepaid, or hand deliveting the notice. Notices shall be addressed as follows:

To [lyland: Michael Holmes (or his designated successor)
: Hyland Facility Associatea
6653 Herdman Road
Angelica, New York 14709
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To the Town: Craig Schlau (or his successor)
Town Supervisor
Town of Augelica
Town Hall
Angelica, New York 14709

i

Counterparts.  This Amended Agreement may be executed in one or moic

counterparts, cach of which shall be de »med an origival.

Construttion of this Anended Agreement. The captions of the sections and paragraplis

pEARAE AL LML

are for

convenience only and shall not be considered or referred to in yesolving

questions of construction.

Choice jof_Taw_and Venpue. ‘This Amended Agrecment and jts copstruction and
intcrpraration shall be governed by the laws of New York, and any action to cnloree
(his Amended Agreement or any of its terms or provisions shall be coromenced in New

York St

parties
the par

OF Bnwr

ipreme Court, Allegany County.

Apcgement. This Amended Agreement constitutes the entire agreement of the
ind supersedes all prior discussions, agreenments, and understandings between
ies. There are no agreements or undesstandings between the parties, written
itten, that are not expressed in this Amended Agreement.
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1 Amendments. No amendrment (o this Amended Agreement shall be valid unless made
in writing and executed by both parties.

TOWN OF ANGELICA

o Qi

Craig Scinlau, Town Supervisor

HYLAND FACILITY ASSOCIATES

- ————

Michae] Holines

STATY;, OF NEW YORK

COUNTY ()I(Q:L

On thi:a\%gizélay 11’12(401'&.’1999, before me personally cae Craip Schlau, to me personally
known, who being by pye duly sworn, did depose and say that he resides in Angelica, New York; that
he is the Supervisor of the Town of Angelica, the municipality named in and which executed the
foregoing Instrument; that he execuled the foregoing instrument by authority of the: Town Board of the
Town. of Angelica, by a 1 with the consent of the municipglity and as And for the act and deed of said
municipality. g

otary Public
STATE OF NEW YORK CONNIE L. 80HULD
FATEOL ) Notary Public, Sats of New Yors
,,,,,,, ) $5< Alegany Courtty No. 015C5081187
June 3.20

COUNTY OF igmgﬂma )

On this{{]"ﬂay )fmm\lliw, before me persopally came Michael Holmes, personally
known, who beipg by ing duly sworn, did depose and say that be resides in (Y102 ¢> . New York; that
he ig the w of Hyland Facility Apsociations, » partnership destribed in and which
exceuted the above Instiumeat; that he knows that he executed the foregoing instrument by authority
of the partners of said partnership, by snd with their consent and as and for the act and deed of thz
rartoers of said p;l[l’ﬂﬁl.‘!slhi]‘).

e &‘t;’ T
T ~> ~
RV I Ve L‘\U‘T_LC;.-V;(‘ LN
Notary Public

LISA L. 8PENCER
Notary Public, Stato of Naw York
No. 018PGD15081
Quulitiod in Tompkins County
Zommingion expiras 12/28] ¢



	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	


